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UNITED STATES SUPREME COURT. 


SOUTHERN DISTRICT OF OHIO. 








In Error to the Circuit Court of the United States. 





HAMILTON 


Us. 


HOME INS. CO.* 


The policy provided that in case of loss an inventory should be furnished and 
the amount of sound value and of damage should be ascertained by an 
appraisal, and until the required proofs were produced and “‘ examivations 
and appraisals permitted by claimant,” the loss should not be ee 
also, that in case differences should arise after proof received in due 
form, the matter should be submitted at the written request of either 
party to arbitration, whose award should be binding. 

Held, That the first appraisal stipulated for was a part of the proofs of loss, 
and the reception of proofs without such appraisal without objection was 
a waiver of the requirement. 

Held, That, in case of such waiver, a refusal to submit to the second appraise- 
ment stipulated for on written request, did not bar the right of action, 


* Decision rendered, December 15, 1890. 
VoL. XX.—7. 
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since no such penalty was attached. In such case the stipulation for ap- 
praisement is not a condition precedent, but is collateral. Its violation 
will not bar an action on the contract, but will support a separate action 
for violation. 


This was an action brought June 26, 1886, upon a policy of in- 
surance, numbered 3,190, by which the Home Insurance Company, 
of New York, insured Robert Hamilton for one year from February 
23, 1886, on a stock of tobacco in his warehouse at 413 and 415 
Madison Street in Covington, in the state of Kentucky, against 
loss or damage by fire to the amount of $5,000, “to be paid sixty 
days after due notice and proofs of the same shall have been 
made by the assured and received at the office of the company in 
New York” The policy, after providing that in case of loss the 
assured should forthwith give notice, and as soon afterwards as 
possible furnish proofs of loss, with a magistrate’s certificate, sub- 
mit to examination on oath, and produce books and vouchers, and 
copies of lost books and invoices, further provided, among other 
things, as follows:— 

When personal property is damaged, the assured shall forthwith cause it 
to. be put in order, assorting and arranging the various articles, according to 
their kinds, separating the damaged from the undamaged, and shall cause an 
inventory to be made and furnished to the company of the whole, naming 
the quantity, quality, and cost of each article. The amount of sound value 
and damage shall then be ascertained by appraisal of each article by compe- 
tent persons (not interested in the loss as creditors or otherwise, nor related 
to the assured or sufferers) to be mutually appointed by the assured and the 
company, their report in writing to be made under oath before any magis- 
trate, or other properly commissioned person, one-half of the appraisers’ fees 
to be paid by the assured. The company reserves the right to take the whole 
or any part of the articles at their appraised value; and, until such proofs, 
declarations, and certificates are produced, and examinations and appraisals 
permitted by the claimant, the loss shall not be payable. But provided, in 
case differences shall arise touching any loss or damage, after proof thereof 
has been received in due form, the matter shall, at the written request of 
either party. be submitted to impartial arbitrators, whose award in writing 
shall be binding on the parties as to the amount of such loss or damage, but 
shall not decide the liability of the company under this policy. And it is 
hereby understood and agreed by and between this company and the assured 
that this policy is made and accepted in reference to the foregoing terms and 
conditions, and to the classes of hazards and memoranda printed on the back 
of this policy, which are hereby declared to be a part of this contract, and are 
to be used and resorted to in order to determine the rights and obligations of 
the parties hereto in all cases not herein otherwise specially provided for in 
writing. 

The answer admitted the execution of the policy and notice of 
loss; put in issue the amount of loss; denied that the plaintiff ever 
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delivered due proofs of !oss, or had performed the cenditions of 
the policy on his part; and, after reciting the substance of the 
provisions above quoted, alleged as follows: “And the defendant 
says that differences having arisen touching the loss and damage 
sustained by said plaintiff under said policy and the amount 
thereof, the plaintiff claiming a loss of $40,000, and the defendant 
claiming and believing that it was slight and but a very small 
part of said sum, and being unable to agree upon the amount of 
said loss, this defendant requested and demanded in writing that 
the amount of such loss and damage should be submitted to and 
ascertained and determined by impartial arbitrators, whose award 
in writing should be binding upon the parties as to the amount of 
loss or damage, but should not decide the liability of the company 
under said policy. And the said defendant further says that the 
plaintiff wholly disregarded the terms and conditions of said 
policy in that respect, and neg'ected and refused to have such 
arbitration, and refused to choose or submit to arbitrators 
chosen in accordance with the terms and provisions of said 
policy the amount of the loss or damage by fire to the prop- 
erty covered by said policy, and refused to be governed in the 
ascertainment of said loss by any of the terms and conditions of 
said policy, and, against the protest of the defendant, proceeded to 
and did sell all of said property at auction. An arbitration and 
the ascertainment of the said loss thereby, as provided in said pol- 
icy, became impossible, and this defendant was deprived of its 
rights and privileges under said policy with respect to said prop- 
erty and the appraisement thereof. This defendant further says 
that the damage done to the property insured was of such a nature 
as to require a careful and scrutinizing examination to ascertain 
the injury thereto and loss thereon, and that an appraisement by 
arbitrators, as required by the terms and conditions of said policy, 
was of the greatest importance to the defendant, and the only 
means under said policy whereby the exact amount of damage and 
injury sustained by said plaintiff upon said property could be de- 
termined; and the said plaintiff, by the sale of said property, and 
in disregarding the terms and conditions of said policy in that re- 
spect, wholly deprived this defendant of the right to an arbitra- 
tion, as provided in said policy, and all other rights in respect to’ 
tue property so injured or damaged by said fire. The defendant 
further says that by reason of the failure and refusal of said plaint- 
iff to agree upon arbitrators to determine the amount of the 
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loss and damage so sustained as aforesaid, and his refusal to 
submit the amount of such loss to arbitration in accordance with 
the plain terms and provisions of said policy, and the sale of said 
property so injured as aforesaid against the written protest of the 
defendant, tle said plaintiff is not entitled to recover in this action, 
nor to have or maintain this action against the said defendant.” , 
The plaintiff filed a replication, denying these allegations of the 
answer. At the trial, the plaintiff introduced evidence tending to 
prove a loss or damage by fire on April 16, 1886, to the amount of 
the insurance, and the delivery of proofs of loss in accordance with 
the policy, and put in evidence a policy of the Liverpool and Lon- 
don and Globe Insurance Company on the same property; the 
defendant introduced evidence tending to prove that the amount 
of loss or damage was less; and there was put in evidence a corre- 
spondence in writing between the parties or their authorized agents 
at Cincinnati, the material parts of which were as follows:— 

April 26, 1886. Plaintiff to defendant :— 

I inclose proof of loss under policy of your company, with invoice attached, 
in compliance with the requirements of the policy. If there is anything de- 
fective in the substance or form of the above proof, please advise me thereof 
at once that I may perfect the same to your satisfaction, and return the proof 
to me in such case for that purpose. The property described and damaged 
has been invoiced and arranged, and is ready for examination by your com- 
pany. Such examination must be made at once, for the reason that I «m 
obliged to occupy the premises in the prosecution of my business, and each 
day of delay involves considerable loss and expense to me. As before ad- 
vised, I propose to send the entire stock to be sold at public auction in a few 
days, whereof I will give you notice. It can be readily inspected in a short 
time where it now lies. 


April 27, 1886. Defendant to plaintiff:— 


Received of Robert Hamilton papers purporting to be proofs of loss under 
Home insurance policy No. 3,190. 

April 28, 1886. Defendant and other insurance companies to 
plaintiff :— 

The undersigned, representing the several insurance companies against 
which you have made claim for loss under their respective policies of insur- 
ance upon stock in your tobacco factory, Nos. 413 and 415 Madison Street, 
Covington, Ky., claimed to have been damaged by fire on April 16, 1886, beg 
leave jointly to take exception to the amount of claim made, and to demand 
that the question of the value of and the loss upon the stock be submitted to 

‘competent and disinterested persons, chosen as provided for in the several 
policies of insurance under which claim is made; and we hereby announce 
our readiness to proceed at once with this appraisement, so soon as your 
agreement to the demand is declared. We further desire jointly to protest 
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against the removal, sale, or other disposition of the property until such an 
appraisement has been had, and to notify you that the insuring companies 
will in no way be bound by such ex parte action. 


April 29,1886. Plaintiff’s counsel to defendant and other insur- 
ance companies :— 


Mr. Hamilton is not endeavoring to obtain any unfair advantage or unfair 
adjustment of his loss against the companies. He had believed that, in view 
of the fact that the traffic in tobacco is so large in this city, and substantially 
all of it, at least 99 per cent of the leaf tobacco business, is transacted by sale 
at public auction, a sale of this tobacco presented the fairest mode of ascer- 
taining its actual value asit stands. It is in substance and effect an appraise- 
ment in detail of every package by the entire trade in this city. Butin view 
of the fact that the insurers seem to demand arbitration by arbitrators, and 
that you propose to select a competent person, which we understand to mean 
aman acquainted with the manufacture of tobacco, to act as arbitrator in 
your behalf, Mr Hamilton will accede tu your proposition upon the express 
understanding that the arbitrators selected shall have a full opportunity to 
examine the stock of tobacco, and that it shall then be sold at public auction, 
in order that its value thus ascertained, together with such other evidence as 
either party may desire to offer, may be presented to the arbitrators before 
they make their award. If the proposed arbitration is satisfactory, will 
you at once inform me of the arbitrator selected by you and submit to me the 
form of agreement for arbitration which you propose? Mr. Hamilton will do 
the like in respect to the arbitrator selected by him. 


April 30,1886. Defendant and other insurance companies to 
plaintiff's counsel :— 


We must insist upon arbitration, in accordance with the terms of our sev- 
eral contracts, without importing into it any conditions as to the sale of the 
property. Such conditions would be incompatible with the provisions of our 
several policies of insurance and the rights of the insuring companies there- 
under. As soon as Mr. Hamilton indicates his readiness to proceed with the 
arbitration called for, we will submit the name of an arbitrator, and also a 
form of agreement for arbitration. 


April 30, 1886. Plaintiff's counsel to insurance companies:— 


Mr. Hamilton, and I in his behalf, deny that the arbitration in the manner 
indicated is in violation of the terms of any of the policies, or imports any 
condition into it which the insured is not entitled to insist upon, or which is 
incompatible with the provisions of the several policies of insurance, or the 
rights of the insurance companies thereunder. Mr. Hamilton is ready, and 
has directed me to express his readiness, to proceed at once with an arbitra- 
tion which, as he understands it, is in substantial compliance with arbitration 
provided for in all the several policies; but they are not alike in their pro- 
visions upon this subject of arbitration, and a literal compliance with some 
of them would be inconsistent with a literal compliance with others. The 
only way, as it seems to me, that Mr. Hamilton, or I in his behalf, can deter- 
mine whether what you call the *‘arbitration called for” is what Mr. Hamil- 
ton understands to be the “arbitration called for.” and is willing to accede 
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to, is for you to indi-ate what you understand the arbitration called for to 
be, by submitting a form of agreement for arbitration, or in some other mode 
indicating the specific terms of the arbitration which you have demanded. I 
wish to say that, as I understand the expression in my letter of the 29th, that 
“it” (the tobacco) “shall then be sold at public auction, in order that its 
value thus ascertained, together with such other evidence as either party may 
desire to offer, may be presented to the arbitrators before they may make 
their award,” does not in any wise call upon the companies to consent to a 
sale of the property. Mr. Hamilton is quite ready to take upon himself the 
responsibility of selling it. It simply requires that the arbitration shall be 
commenced before the sale, when the arbitrators may have an opportunity of 
examining the property, and that the award shall not be made until after the 
sale has taken place, and the assured has had an opportunity to submit the 
result of it, with other competent evidence, to the arbitrators before the 
award is made. 


May 3, 1886. Insurance companies to plaintiff's counsel :— 


In compliance with the request in your letter of April 30th, addressed to the 
companies issuring Robert Hamilton, we herewith inclose a form of agree- 
ment for ‘‘ submission to appraisers,” which is in practical accordance with 
the conditions of the policies of the several companies, and which all the 
companies are willing to sign, and abide by the award reached thereunder. 
We must again decline to entertain your proposition that the arbitrators, 
after examining the stock, shall postpone their award until after the stock 
shall have been sold, when the result of such sale, with other evidence. shall 
be submitted to the arbitrators. We insist that the arbitration provided for 
in such case by our policies is in no sense a court for the hearing of evidence. 
The appraisers may, in their discretion, seek any evidence they deem neces- 
sary for their own full information and the forming of their own judgments 
as to the value and damage of the goods. But we insist that under the con- 
ditions of the several policies there can be no abandonment of the stock to 
the companies and that after an award has been reached the companies have 
the right to take the stock, in whole or in part, at the appraised value. The 
companies propose to stand upon the conditions of their policies, and decline 
all propositions looking to a waiver thereof, or adding new and inconsistent 
conditions thereto. 


The principal part of the form of “submission to appraisers,” 
inclosed in this letter, was as follows:— 


It is hereby agreed by Robert Hamilton, of the first part, and the several 
insurance companies, by their representatives, whose names are hereunto 
affixed, of the second part, that and shall appraise and estimate 
the loss by fire of April 16, 1886, upon the property of Robert Hamilton, as 
specified below and as hereinafter provided. In case of disagreement, said 
appraisers shall select a third, who shall act with them in matters of differ- 
ence only. The award of said appraisers, or any two of them, made in 
writing in accordance with this agreement, pursuant to the terms of the poli- 
cies, shall be binding upon both parties; but it is understood that this agree- 
ment and appraisement are only for the purpose of fixing the sound value of 
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the property immediately before the fire and the loss or damage thereon occa- 
sioned by said fire, and shall not waive, invalidate, or terminate the right of 
the insurers to take said property at its appraised value, or any other rights 
of either party hereto, but the same are to be construed solely by reference to 
said policies. 


May 4, 1886. Plaintiff's counsel to insurance companies :— 


There can be no misunderstanding as to the position taken by the compa- 
nies and the assured in this matter. 1st. [ understand the companies demand 
that appraisers be selected by the companies and the assured, who shall esti- 
mate the loss by their own judgment, and without hearing the testimony of 
witnesses who may be called by either party, and that the parties shall be 
bound by their report or award as to the amount of the loss thus made. 
This Mr. Hamilton declines to do. 2d. Mr. Hamilton is willing that the com- 
panies jointly, or as they may arrange between themselves, shall make their 
own appraisement through their own appraisers of the value of the stock, 
and that they shall jointly, or either of them, with the consent of the rest, 
have the right to take the stock, in whole or in part, at their appraisal. 
3d. Mr. Hamilton has made and makes no claim to abandon the property, and 
he has made and makes no claim that the companies shall consent to the sale 
by him of the damaged stock. Inclosed in this letter, and signed by the 
plaintiff's counsel, was the following: ‘‘To the Liverpool and London and 
Globe Insurance Company, and the companies jointly acting with it, in 
respect to the lost sustained by Robert Hamilton on the property in Nos. 413 
and 415 Madison Street, Covington, Ky.: Mr. Hamilton demands of the sev- 
eral insurance companies an arbitration of the amount of the loss sustained 
upon the goods covered, by fire on the 16th day of April, and will select an 
arbitrator to represent him in pursuance of the provisions of the policy, it 
being stipulated in the agreement for arbitration that the several companies 
and the assured shall be duly notified of the time of the hearing by the arbi- 
trators, and that the arbitrators shall hear all competent legal testimony that 
may be offered by either party, as well as personally examine the damaged 
goods, in considering and awarding the amount of the loss.” 


May 5, 1886. Insurance companies to plaintitf’s counsel :— 


Your communication of the Ath is at hand. We have nothing to add to our 
letter of the 3d; and if, as we are made to understand, Mr. Hamilton declines 
to consent to a form of ‘‘submission to appraisers” that does not provide for 
the introduction of ‘‘all competent legal testimony that may be offered by 
either party’? (under which provision, as you have repeatedly declared, Mr. 
Hamilton would seek to present evidence based on a sale of the property), we 
must accept your communication as a refusal to comply with our request and 
with the conditions of the policies of insurance, which are clearly incompatible 
with your wishes in the matter. 

‘May 7, 1886. Insurance companies to plaintiff's counsel :— 

Referring to your letter of the 4th, setting forth your understanding of 
the position taken by the two parties, permit me, on behalf of the companies, 
to take exceptions to your first statement, to-wit: ‘‘I understand the com- 
panies demand that appraisers be selected by the companies and the assured, 
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who shall estimate the loss by their own judgment, and without hearing the 
testimony of witnesses who may be called by either party, and that the par- 
ties shall be bound by their report or award as to the amount of the loss thus 
made.” This does not correctly state our position, which remains now as 
stated in our communication of the 3d, to-wit: ‘‘The appraisers may, at 
their discretion, seek any evidence they deem necessary for their own full in- 
formation.” What we do object to and protest against is the sale of the 
goods, or the consideration by the appraisers of evidence founded on that 
fact or result. If the form of ‘“‘ submission to appraisers” we submitted con- 
tains any provision or condition limiting or defining the duties of the ap- 
praisers and not prescribed by the several policies, each company will sub- 
mit its own form, as we desire and demand a submission free from any 
conditions imposed by either party. 


The plaintiff also gave in evidence a letter from his counsel to 
the Liverpool & London & Globe Insurace Company, dated May 20, 
1886, inclosing a notice in a newspaper of the day before of a sale 
by auction to be had on May 29, 1886, at the plaintiff's warehouse 
in Covington, of the tobacco insured by the policy in suit. Upon 
this evidence, the court instructed the jury that, on the issues 
joined on the special defenses in the answer, the plaintiff could 
not recover, and that they should return a verdict for the defend- 
ant. The plaintiff tendered a bill of exceptions to these instruc- 
tions, and, after verdict and judgment for the defendant, sued out 
this writ of error. 


Joseph Wiipy and E. W. Kirrreper, for Plaintiff in Error. 
Cuannina Ricnarps and C. H. Srevens, fur Defendant in Error. 


Gray, J. (after stating the facts as above.) 

This case resembles in some aspects that of Hamilton vs. Insur- 
ance Co. (136 U. S., 242, decided at the last term), but it is essen- 
tially different in important and controlling elements. 

In that case, the effect of the provisions of the policy by reason 
of which it was held that the assured, having refused to submit 
to the appraisal and award provided for, could not maintain his 
action, was thus stated by the court: “The conditions of the 
policy in suit clearly and unequivocally manifest the intention and 
agreement of the parties to the contract of insurance that any 
difference arising between them as to the amount of loss or dam- 
age of the property insured shall be submitted, at the request in 
writing of either party, to the appraisal of competent and impar- 
tial persons, to be chosen as therein provided, whose award shall 
be conclusive as to the amount of such loss or damage only, and 
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shall not determine the question of the liability of the company; 
that the company shall have the right to take the whole or any part 
of the property at its appraised value so ascertained; and that 
until such an appraisal shall have been permitted, and such an 
award obtained, the loss shall not be payable, and no action shall 
lie against the company. The appraisal, when requested in writ- 
ing by either party, is distinctly made a condition precedent to the 
payment of any loss, and to the maintenance of any action.” 136 
U. S., 254, 255. That policy looked to a single appraisal and 
award, to be made as one thing, and by one board of appraisers or 
arbitrators, whenever any difference should arise between the par- 
ties, and to be binding and conclusive as to the amount of the 
loss, although not to determine the question of the liability of the 
company; and the policy contained, not only a provision that un- 
til such an appraisal the loss should not be payable, but an ex- 
press condition that no action upon the policy should be sustain- 
able in any court until after such an award. 

In the case now before us, on the other hand, the appraisal and 
the award are distinct things, and to take place at separate times, 
and the effect assigned to each is quite different from that given 
to the appraisal and award in the other policy. The “appraisal,” 
without which the loss is not payable, is required to be made not 
merely when differences arise as to its amount, but in all cases, 
and results in a mere “ report in writing,” which is not declared to 
be binding upon the parties in any respect, and is in truth but a 
part of the proofs of loss. It is only by a separate and indepen- 
dent provision, and when differences arise touching any loss “ after 
proof thereof has been received in due form,” that the matter is 
required, at the request of either party, to be submitted to “ arbi- 
trators, whose award in writing shall be binding on the parties as 
to the amount of such loss, but shall not decide the liability of 
this company under the policy;” and there is no provision what- 
ever postponing the right to sue until after an award. The special 
defenses set up, with some tautology and surplusage, in the an- 
swer, reduce themselves, when scrutinized, to a single one, the 
plaintiff's refusal to submit to an award of arbitrators, as provided 
in the policy. This appears by the general frame of the answer, 
and by its speaking of the award as “an arbitration and the as- 
certainment of the said loss thereby,” and as “an appraisement by 
arbitrators,” as well as by the distinct averments that the defend- 
ant requested and the plaintiff declined a submission to arbitration 





104 Report of Decisis. { Feb., 


who shall estimate the loss by their own judgment, and without hearing the 
testimony of witnesses who may be called by either party, and that the par- 
ties shall be bound by their report or award as to the amount of the loss thus 
made.” This does not correctly state our position, which remains now as 
stated in our communication of the 3d, to-wit: ‘‘The appraisers may, at 
their discretion, seek any evidence they deem necessary for their own full in- 
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In that case, the effect of the provisions of the policy by reason 
of which it was held that the assured, having refused to submit 
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action, was thus stated by the court: ‘The conditions of the 
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shall not determine the question of the liability of the company; 
that the company shall have the right to take the whole or any part 
of the property at its appraised value so ascertained; and that 
until such an appraisal shall have been permitted, and such an 
award obtained, the loss shall not be payable, and no action shall 
lie against the company. The appraisal, when requested in writ- 
ing by either party, is distinctly made a condition precedent tothe 
payment of any loss, and to the maintenance of any action.” 136 
U. S., 254. 255. That policy looked to a single appraisal and 
award, to be made as one thing, and by one board of appraisers or 
arbitrators, whenever any difference should arise between the par- 
ties, and to be binding and conclusive as to the amount of the 
loss, although not to determine the question of the liability of the 
company; and the policy contained, not only a provision that un- 
til such an appraisal the loss should not be payable, but an ex- 
press condition that no action upon the policy should be sustain- 
able in any court until after such an award. 

In the case now before us, on the other hand, the appraisal and 
the award are distinct things, and to take place at separate times, 
and the effect assigned to each is quite different from that given 
to the appraisal and award in the other policy. The “appraisal,” 
without which the loss is not payable, is required to be made not 
merely when differences arise as to its amount, but in all cases, 
and results in a mere “report in writing,” which is not declared to 
be binding upon the parties in any- respect, and is in truth but a 
part of the proofs of loss. It is only by a separate and indepen- 
dent provision, and when differences arise touching any loss “after 
proof thereof has been received in due form,” that the matter is 
required, at the request of either party, to be submitted to “ arbi- 
trators, whose award in writing shall be binding on the parties as 
to the amount of such loss, but shall not decide the liability of 
this company under the policy;” and there is no provision what- 
ever postponing the right to sue until after an award. The special 
defenses set up, with some tautology and surplusage, in the an- 
swer, reduce themselves, when scrutinized, to a single one, the 
plaintiff's refusal to submit to an award of arbitrators, as provided 
in the policy. This appears by the general frame of the answer, 
and by its speaking of the award as “an arbitration and the as- 
certainment of the said loss thereby,” and as “an appraisement by 
arbitrators,” as well as by the distinct averments that the defend- 
ant requested and the plaintiff declined a submission to arbitration 
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and by the omission of any specific allegation that the plaintiff 
neglected to procure a report of appraisers. The evidence intro- 
duced at the trial was to the same effect. Proofs of loss, sent by 
the plaintiff to the defendant, with a request that any defects in 
substance or form might be pointed out so that he might perfect 
the proofs to the defendant’s satisfaction, were received by the 
defendant, without then or afterwards objecting to their form or 
sufficiency. The subsequent correspondence between the parties 
was evidently influenced in form by embracing insurances in dif- 
ferent companies under policies with various provisions; but, as 
applied to the policy in suit, it manifestly related, and was under- 
stood by both parties to relate, not to a mere report of appraisers, 
but to an award of arbitrators which should bind both parties as 
to the amount of the loss. The instruction to the jury, therefore, 
that on the issues joined on the special defenses in the answer, 
and upon the evidence in the case, the plaintiff could not recover, 
was, in effect, a ruling that the plaintiff could not maintain his ac- 
tion because he had refused to submit the amount of his loss to 
arbitration. 

A provision in a contract for the payment of money upon a con- 
tingency that the amount to be paid shall be submitted to arbi- 
trators, whose award shall be final as to that amount, but shall 
not determine the general question of liability, is undoubtedly 
valid. If the contract further provides that no action upon it 
shall be maintained until after such an award, then, as was ad- 
judged in Hamilton vs. Insurance Co., above cited, and in many 
cases therein referred to, the award is 4 condition precedent to the 
right of action. But when no such condition is expressed in the 
contract, or necessarily to be implied from its terms, it is equally 
well settled that the agreement for submitting the amount to ar- 
bitration is collateral and independent; and that a breach of this 
agreement, while it will support a separate action, cannot be 
pleaded in bar to an action on the principal contract: Roper 
vs. Lendon, 1 El. & EL, 825; Collins vs. Locke, L. R. 4 App. Cas., 
674; Dawson vs. Fitzgerald, 1 Exch. Div., 257; Reed vs. Insurance 
Co., 138 Mass., 572; Seward vs. City of Rochester, 109 N. Y., 164; 
Insurance Co. vs. Pulver, 126 Tll., 329, 338; Crossley vs. Insurance 
Co., 15 Ins. L. J., 519. The rule of law upon the subject was well 
stated in Dawson vs. Fitzgerald, by Sir George Jessel, M. R., who 
said: “There are two cases where sucha plea as the present is 
successful: First, where the action can only be brought for the 
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sum named by the arbitrator; secondly, where it is agreed that no 
action shall be brought till there has been an arbitration, or that 
arbitration shall be a condition precedent to the right of action. 
In all other cases where there is, first, a covenant to pay, and sec- 
ondly, a covenant to refer, the covenants are distinct and collat- 
eral, and the plaintiff may sue on the first, leaving the defendant ” 
“to bring an action for not referring,” or (under a modern English . 
statute) “ to stay the action till there has been an arbitration.” 
1 Exch. Div., 260. Applying this test, it is quite clear that the 
separate and independent provision, in the policy now before us, 
for submitting to arbitration the amount of the loss, is a distinct 
and collateral agreement, and was wrongly held by the circuit court 
to bar this action. Judgment reversed, and case remanded, with 
directions to set aside the verdict, and to take such further pro- 
ceedings as may be consistent with this opinion. 


COURT OF APPEALS OF NEW YORK. 


RIGGS 
vs, 


COMMERCIAL MUT. INS. CO.* 


Where a judgment has been recovered by a plaintiff and reversed on ap- 
peal to the court below, and a judgment had also been recovered 
against the defendant on a similar case, leaving one question in com- 
mon, but another which was peculiar to this case; a stipulation that 
plaintiff should waive his right to further appeal on condition that, if 
the judgment in the other case were aflirmed, there should be a re- 
argument of the question peculiar to his own case, but without preju- 
dice to the defendant’s right of appeal, was valid. 

A stockholder in a corporation, though having neither the legal nor equit- 
able title, has an equitable interest; and a stockholder in a steamship 
company has an insurable interest and may insure its specific property 
as a stockholder. 


Davi Wicox, for Appellant. 
Grorece Zapriskie, for Respondent. 


* Decision rendered, Dec. 2, 1890. 
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ANDREWS, J. 

This defendant is, we think, precluded by the stipulation of 
January 10, 1889, from raising any question on this appeal ex- 
cept as to whether Tobias, the assignor of the plaintiff, by 
reason of his being a stockholder in the Merchants’ Steamship 
Company, had an insurable interest in the Falcon when the pol- 
icy was issued, and perhaps the further question whether that 
interest, if it existed, was covered by the policy. The situation 
when the policy was made was this: The judgment which the 
plaintiff recovered at the trial term had been reversed at the 
general term, and a new trial had been ordered, and the plaint- 
iff was about to appeal from the order of reversal to this court. 
The Merchants’ Steamship Company had recovered judgment 
against the defendant in the same court on its policy on the 
same vessel similar to the policy issued to the plaintiff, and -this 
judgment had been affirmed by the general term, and the de- 
fendant had brought an appeal to this court, which was then 
pending. There was one question common to both cases, viz., 
whether there had been an absolute total loss of the vessel in- 
sured, without which it was conceded there could be no recov- 
ery. In the Case of the Merchants’ Steamship Co. this was the 
sole question. In this case there was the additional point 
whether the plaintiff had an insurable interest. The parties 
to the stipulation assumed that the question of total loss would 
be conclusively determined as to both cases by the result of the 
appeal in the Case of the Merchants’ Steamship Co., but if the 
judgment in that case was affirmed it would still leave open in 
this case the question of insurable interest. Under these circum- 
stances, the parties entered into the stipulation by which the 
plaintiff waived his right to appeal to this court from the order 
of reversal upon the defendant’s consenting that if the judgment 
in the Steamship Co. Case should be affirmed there should then 
be a reargument in this case before the general term of the 
question of the plaintiff's insurable interest, which consent was 
given, and the stipulation further provided “that the decision of 
the general term on such reargument should be final so far as the 
plaintiff was concerned, but without prejudice to any right in de- 
fendant to appeal therefrom.” This court affirmed the judgment in 
the Steamship Co. Case, and the reargument on the question of the 
plaintiffs insurable interest was then had before the general term; 
whereupon the general term reversed its former decision upon the 
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point, and affirmed the judgment of the trial term. The present 
appeal is from this judgment of affirmance. 

It was the plain purpose of the stipulation that the defense com- 
mon to both actions should abide the decision in the Steamship 
Co. Case, leaving open in this action the distinct and separate ques- 
tion of insurable interest only. The stipulation was valid, and 
governs this appeal: Townsend vs. Stone Dressing Co., 15 N. Y., 
587. The question whether a stockholder in a corporation, as such, 
has an insurable interest in the corporate property, which he may 
protect by an insurance of specific, tangible property of the cor- 
poration, is the question now presented. The policy does not dis- 
close the nature of the interest of Tobias in the vessel insured ; 
but this was not necessary, unless required by some condition in 
the policy: Lawrence vs. Van Horne, 1 Caines, 276 ; Tyler vs. In- 
surance Co., 12 Wend, 507. The policy, if otherwise valid, attached 
to whatever insurable interest he had, whether as owner or other- 
wise. What constitutes an insurable interest has been the subject 
of much discussion in the cases, and is often a question of great 
difficulty. Itis quite apparent that the tendency of decisions in 
recent times is in the direction of a more liberal doctrine upon this 
subject than formerly prevailed: May, Ins., § 76. Contracts of in- 
surance where the insured had no interest were permitted at com- 
mon law (Craufurd vs. Hunter, 8 Term. R., 13); but the manifest 
evils attending such contracts, and the temptation which they af- 
forded for fraud and crime, led to the enactment in England of the 
statute 19, Geo. IT., c. 37, prohibiting wager policies, and this was fol- 
lowed by the enactment in this state of a similar statute (1 Rev. 
Stat., 662) prohibiting wagers. But to prevent the application of 
the statute to cases of insurance by way of security and indemnity 
it was provided that it should “not be extended so as to prohibit 
or in any way affect any insurances made in good faith for the se- 
curity or indemnity of the party insured, and which are not other- 
wise prohibited by law.” Section 10. It would seem, therefore, 
that whenever there is a real interest to protect, and a person is so 
situated with respect to the subject of insurance that its destruc- 
tion would or might reasonably be expected to impair the value of 
that interest, an insurance on such interest would not be a wager 
within the statute, whether the interest was an ownership in or a 
right to the possession of the property, or simply an advantage of 
a pecuniary character, having a legal basis, but dependent upon 
the continued existence of the subject. It is well settled that a 
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mere hope or expectation, which may be frustrated by the happen- 
ing of some event, is not an insurable interest. 

The stockholder in a corporation has no legal title to the cor- 
porate assets or property, nor any equitable title which he can con- 
vert into a legal title. The corporation itself is the legal owner, 
and can deal with corporate property as owner, subject only to the 
restrictions of the charter: Plimpton vs. Bigelow, 93 N. Y., 593 ; 
Van Allen vs. Assessors, 3 Wall, 573. But stockholders in a corpor- 
ation have equitable rights of a pecuniary nature, growing out of 
their situation as stockholders, which may be prejudiced by the de- 
struction of the corporate property. The object of business corpor- 
ations is to make profits through the exercise of the corporate fran- 
chises, and gains so made are distributable among the stockholders 
according to their respective interests, although the time of the 
division is ordinarily in the discretion of the managing body. It 
is this right to share in the profits which constitutes the induce- 
ment to become stockholders. So, also, on the winding up of the 
corporation, the assets, after payment of debts, are divisible among 
the stockholders. It is very plain that both these rights of stock- 
holders —viz., the right to dividends and the right to share in the 
final distribution of the corporate property—may be prejudiced by 
its destruction. In this case the ships were the means by which 
profits were to be earned, and their loss would naturally, in the or- 
dinary course of things, diminish the capacity of the corporation to 
pay dividends, and consequently impair the value of the stock. 
The same would be true in other cases which might be mentioned ; 
as, for example, where buildings producing rent, owned by a cor- 
poration, should be burned. It is not necessary, to constitute an 
insurable interest, that the interest is such that the event insured 
against would necessarily subject the insured to loss. It is suffi- 
cient that it might do so, and that pecuniary injury would be tho 
natural consequence: Cone vs. Insurance Co., 60 N. Y., 619. The 
question now before us was considered by the Supreme Court of 
Iowa in the case of Warren vs. Insurance Co., 31 lowa, 464. The 
court, in a careful opinion, reached the conclusion that a stock- 
holder in a corporation had an insurable interest in the corporate 
property. In Philips vs. Insurance Co. (20 Ohio, 174) there is an 
adverse dictum, but the decision went on another ground. In 
Wilson vs. Jones (L. R., 2 Exch., 139) the action was upon a policy 
in favor of the plaintiff, a shareholder in the Atlantic Telegraph 
Company, a company organized to lay the Atlantic cable. The 
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court construed the contract as an insurance of the plaintiff in re- 
spect to the adventure undertaken by the company to lay the cable, 
and it was held that his interest as shareholder was an insurable 
interest, and likened it to an insurance on profits. See, also, 
Paterson vs. Harres, 1 Best & S., 336. It is difficult to perceive 
any good reason why, if a stockholder could be insured on his 
shares in a corporation against a loss happening in the prosecution 
of a corporate enterprise, he could not insure specifically the cor- 
porate property itself embraced in the adventure, and prove his 
interest by showing that he was a shareholder. The question here 
is, did the plaintiff have an insurable interest covered by the pol- 
icy? The amount of damages is not in question. Except that the 
parties have taken that question out of the controversy, the extent 
of the loss would be a question of fact to be ascertained by proof, 
and the recovery up to the amount insured would be measured by 
the actual loss. We are of opinion that the view that a stockholder 
in a corporation may insure specific corporate property by reason 
of his situation as stockholder stands upon the better reason, and 
also that it is in consonance with the current of authority defining 
insurable interests in our courts. The cases of Herkimer vs. Rice (27 
N. Y., 163); Rohrback vs. Insurance Co. (62 N. Y., 47); and National 
Filtering Oil Co. vs. Citizens Ins. Co. (106 N. Y., 535) sustained 
policies upon interests quite as remote as the interest now in ques- 
tion. It would be useless reiteration to restate the particular facts 
and grounds of the decisions in these cases. It is sufficient to re- 
fer to them, and to say in conclusion that it seems to us, both upon 
authority and reason, that the insurance now in question is not a 
wager policy, but is a fair and reasonable contract of indemnity, 
founded upon a real interest, though not amounting to an estate, 
legal or equitable, in the property insured. The judgment should 


therefore be affirmed. All concur. 
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COURT OF APPEALS OF NEW YORK. 


DANIEL ARFF 
vx. 
STAR FIRE INS. CO.* 


The agent of a company who was authorized to grant permits for other insur- 
ance, employed a solicitor to procure business for him on commission, the 
solicitor having a desk in the agent’s office. The policy which was pro- 
cured by the solicitor provided that only persons commissioned by the 
company should be considered its agents in any matter pertaining to the 
insurance; also that the company should be notified in case of other in- 
surance. 


Held, That the solicitor was the employe of the agent, and not a broker, and 
notice to him of other insurance was sufficient compliance. 


Henry A. Merrirt, for Appellant. 

R. A. Parmenter, for Respondent. 

Prcxuam, J. 

This is an action to recover upon a policy of insurance issued 
by the defendant upon certain personal property belonginy to the 
plaintiff. A loss having occurred, and plaintiff having made a de- 
mand upon defendant for payment under the policy, the defendant 
refused to pay, because it appeared that other insurance had been 
taken subsequent to the issuing of the policy in question, and, as 
defendant claimed, no notice had been given to it of the taking of 
such insurance. There wasa clause in the policy by which the 
plaintiff— 

Agreed to notify the company if at the making of this insurance, or at any 
time during its continuance, there shall be any other insurance applied to 
the property herein described, or any part thereof, whether the same be 
valid or not. ce 

It was also provided that the policy should become void if the 
assured neglected to comply with its terms, conditions, or cove- 
nants. There was also a provision 1n the policy, that— 











* Decision rendered, December 2, 1890, 
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Only such persons as shall hold the commission of this company shall be 
considered as its agents in any transaction relating to this insurance or any 
renewal thereof. or the payment of premium to the company. Any other per- 
son shall be deemed to be the agent of the assured, and payment of the pre- 
mium to such person shall be at the sole risk of the assured. 


The plaintiff claimed upon the trial that he had given the notice 
required by the company. He had in fact given it to one Werner 
Strecker, and whether or not that notice is sufficient is the only 
question in the case. The plaintiff was nonsuited on the ground 
that he had not given the notice as required by the policy, and that 
judgment of nonsuit had been affirmed by the general term, and 
the plaintiff appeals here. 


It appeared in evidence that McDonald & Van Alstyne were the 
duly commissioned agents of the company in the city of Troy at 
the time when this policy was issued. Mr. Van Alstyne swore that 
his firm had authority, as agents of the defendant, to give permits 
for alditional insurance, and to consent to assignments for trans- 
fers of insurance. He also stated that their authority as agents of 
the defendant was to do a general insurance business for the com- 
pany, collect premiums, give receipts and consents and easements 
on insurance policies. They had been agents of the defendant for 
five or six years at the time in question. When this policy was is- 
sued, and up to the time of the occurrerce of the loss, this firm had 
been doing business in the city of Troy for the defendant as gen- 
eral insurance agents, and during that time Mr. Van Alstyne said 
that they “had in their employ, among others, this Werner 
Strecker,” and he designated the manner of his employment as 
“ working for us as a broker. I mean soliciting insurance on com- 
mission. He was soliciting insurance for our firm, and our firm 
only. on a commission. His compensation was regulated by certain 
commission on business he brought. He did not do other fire in- 
surance that I know of. What he would do would be to go and 
solicit insurance and bring it to our office. If we approved it, we 
would take it and pay him his commission. That was all. He was 
not soliciting fire insurance for any one else. His arrangement 
about his working for usin the way of fire insurance was that he 
was employed by us to solicit insurance for our office exclusively, 
upon which we paid him a commission upon the business he 
brought in.” He also said that Strecker had a desk in their office 
during this time. ‘Not one of his own, but he used one that was 
in the office, the same as any person. When he happened in, he 

Vou. XX.-6 
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came in and used a desk there the same as any broker. He had a 
desk that he used pretty much all the time for himself.” Mr. 
Strecker himself testified that he was in the insurance business 
principally in 1884,—fire and life both; working for McDunald & 
Van Alstyne, and for no one else, not in fire insurance. “I was paid 
according to the business I brought in. IfI did a great deal of 
business, I got a great deal of money; and if I didn’t, I got less. 
During that year, I do not know whether it would be called work- 
ing under a salary or not; it was always regulated by the amount 
of business. There was a desk in the office I usually occupied. 
The nature of my employment was soliciting.” He solicited from 
Mr Arff an application for the policy in question, and it was after 
the issuing of the policy that the plaintiff informed Mr. Strecker 
that other insurance had been taken through Mr. Fromann. It 
was also stated by Mr. Van Alstyne that, under their agreement 
with Mr. Strecker, “ he was at liberty to work for any other insur- 
ance company if he pleased. He could place his business with 
other insurance companies if he chose. He could place such busi- 
ness as he solicited, with other companies if he chose, with other 
agents. He had, for some considerable period anterior to 1884, 
acted for us in the matter of soliciting fire insurance. His office 
was located with us. He had a desk in our office. Prior to this 
he had been in our employ since 1880, doing business exclusively 
for our company, and having a desk in our office during that time.” 
There was thus evidence trom which the jury could infer that Mr. 
Strecker was solely in the employ of these agents, and that the 
kind of empl>yment in which he was engaged was the soliciting for 
them of policies of insurance, and for them exclusively, and that 
his compensation for the services performed by him for them de- 
pended upon the amount of business which he was able to do; or, 
in other words, the number of applications: which he secured for 
them, and which they accepted. Itis true that Mr. Van Alstyne 
denominated this kind of service as the service of a broker, and 
he also stated that Mr. Strecker was at liberty to work for any 
other insurance company if he pleased. If he meant that Mr. 
Strecker had the power to violate his agreement with them, and, 
instead of working exclusively for them, work for others, why that 
is a self-evident proposition, and has no bearing upon the question 
as to the capacity in which he was then employed by them. If he 
meant to assert that he was not exclusively employed by them, 
then it is a contradiction of what the witness had already several 
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times stated to be the truth, and also a contradiction of the testi- 
mony of Mr. Strecker himself, and the fact of exclusive employ- 
ment, if material, should have been left to the jury to determine. 
If the witness Strecker were really nothing but an ordinary insur- 
ance broker, notice to him of subsequent insurance would not be 
notice to the company: Mellen vs. Insurance Co.,17 N. Y., 609; 
Devens vs. Insurance Co., 83 N. Y., 168. 

What is understood under the designation of “an insurance 
broker” is one who acts as a middleman between the insured and 
the company, and who solicits insurance from the public under no 
employment from any special company; but, having secured an 
order, he either places the insurance with the company selected by 
the insurer, or, in the absence of any selection by him, then with 
the company selected by such broker. Ordinarily the relation be- 
tween the insured and the broker is that between the principal 
and his agent, and according to Arnould on Insurance (volume 1, 
2d Ed., p. 108, c. 5), “‘ the business of a policy broker would seem 
to be limited to receiving instructions from his principal as to the 
nature of the risk and the rate of premium at which he wishes to 
insure; communicating these facts to the underwriters; effecting 
the policy with them on the best possible terms for his employer; 
paying them the premium and receiving from them whatever may 
be due in case of loss.” Tn the two cases above cited of Mellen vs. 
Insurance Co. and Devens vs. Insurance Co., it appeared that the 
broker who effected the insurance in either case was not in the 
employment of the insuring company at all, and that the only con- 
nection between the company and him was that when he presented 
to them an application for insurance, if the company chose to issue 
a policy, he was paid a commission thereon by the company. In 
each of those cases the man procuring the insurance was not con- 
fined to any company in his labors. He was in no sense in the em- 
ployment of any company, and the nature of his connection was 
such that upon receipt of the premium by the company, and the de- 
livery of the policy to the insured, his connection with the com- 
pany wholly ceased. The connection in this case between this as- 
sumed broker and his principals is entirely different. Assuming 
the truth of the statement that he was in the exclusive employment 
of these agents, and that it was his duty in such case to bring what- 
ever applications he received to the agents because of his agree- 
ment with them that he should work for them exclusively, it would 
seom that his character asan ordinary insurance broker had ceased 
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from the time that he entered into such employment. However 
these agents might characterize his employment, the fact upon the 
testimony in the case, assuming its truth as above construed, leaves 
him, in my opinion, nothing more or less than a clerk or employe 
of these agents. He performs the same duties that would be per- 
formed by an individual employed as a clerk, and told to do this 
business. The mere solicitation of insurance, and the bringing of 
the application to these agents, who are to determine finally 
whether it shall or shall not be accepted, is not of such a nature 
that it could not be done by an ordinary clerk, nor does the doing 
of it that way, and under such circumstances, necessarily preclude 
the person who does it from occupying the position of clerk, and 
place him in the position of an ordinary insurance broker. If, 
upon these facts, he acted as clerk, and the oral notice were given 
to him in his capacity of clerk of these agents, such notice would 
be sufficient: McEwen vs. Insurance Co. 5 Hill, 101, approved in 
Wilson vs. Insurance Co. 14 N. Y., 418, at 421. It has been held 
that an ordinary agent of an insurance company has the power to 
employ clerks to discharge the ordinary business of his agency, 
and that a waiver of a character which the agent himself could 
make is to be attributed to him when made by his clerk. In Bodine 
vs. Insurance Co. (51 N. Y., 117), it was said by Earl, C., at 
page 123: “ We know, according to the ordinary course of business, 
that insurance agents frequently have clerks to assist them, and 
that they could not transact their business if obliged to attend to 
all the details in person; and these clerks can bind their principals 
in any of the business which they are authorized to transact. An 
insurance agent can authorize his clerk to contract for risks, 
to deliver policies, to collect premiums, and to take payment of 
premiums in cash or securities, and to give credit for premiums, 
or to demand cash; and the act of the clerk in all such cases is 
the act of the agent, and binds the company just as effectually as 
if it were done by the agent in person. The maxim of delegatus 
non potest delegare does not apply in sucha case: Story, Ag., § 14.” 

In the case of Clark vs. Insurance Co. (21 Wkly. Dig., 197), the 
general term of the supreme court held that the policy in that 
suit, countersigned by a clerk in the office of the authorized and 
commissioned agents of the defendant, was a proper and valid pol- 
icy, where the clerk was authorized by the agents to contract 
new insurance and to give renewals, to make monthly and daily re- 
ports, and collect premiums on policies and renewals issued. In 
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Chase vs. Insurance Co. (14 Hun., 456), it was held that the knowl- 
edge of a clerk of the agents of defendant’s company that the 
house insured was vacant was the knowledge of the agents of the 
company, and therefore the knowledge of the company itself. And 
in Kuney vs. Insurance Co. (36 Hun., 66), the supreme court in the 
fifth department held that a general agent of a foreign insurance 
company had a right, by virtue of its authority, and for the pur- 
pose of discharging the duties appertaining to his office, to employ 
all necessary agents, clerks, and surveyors to enable him to conduct 
the business with correctness, intelligence, and promptness, and 
that, when he did in fact employ others, their acts and contracts 
would be binding upon the company the same as if made person- 
ally by Miller, the general agent. Enough has been said to show 
that an agent of an insurance company has the right to, and in- 
deed it, is the expectation of the company that he will, employ 
such clerks and other assistants as may be necessary and proper 
in order that he may do the business for which he has been ap- 
pointed agent. Soliciting insurance is part of the business of such 
agents, and it is not to be assumed that such solicitation can be 
made only by the agents personally, nor can it be held, as mat- 
ter of law, that, when it was made by some person employed ex- 
clusively by them, such solicitation on the part of the person thus 
employed makes him an insurance broker, and takes away from 
him his character as clerk or employe of the agent. The fact 
that Strecker was compensated for his services to these agents 
by a commission on the business which he brought in is not 
conclusive upon the question of the capacity in which he worked. 
Clerks or other employes are frequently compensated by a commis- 
sion upon the amount of business brought to the employer by 
them. In order to constitute Strecker such an employe that he 
might receive notice for his employers as to subsequent insur- 
ance in a case like this, it is not necessary that he should have 
been engaged to perform only such duties as may be and are 
done in the office of his employer. The place of the perform- 
ance of the duties is neither the sole, nor always a necessary, cri- 
terion by which to judge of the nature of such service. The em- 
ploye of the agent in the case of Bodine vs. Insurance Co., supra, 
was not confined to the office in the performance of duties which 
he discharged for his employer. There is, moreover, in the evi- 
dence of one of thé agents, sufficient for a jury to infer that 
Strecker had a desk in their office, and belonging to them, 
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assigned to him for his personal use while at the office in the dis- 
charge of duties pertaining to his employment by them, and that 
it was his habit to so use the desk, which was regarded as his 
for such purpose. But, upon the question of the character of the 
service, we think it is sufficient that the person is engaged by the 
agent to do for him some portion of the ordinary, usual, and well- 
known duties pertaining to the position of the agent, and what he 
does in the course of that employment, and within its general 
scope, is done by the agent. The notice which he receives while 
in the performance of his duties, and which relate to the subject- 
matter thereof, must be regarded in the same light as and equiva- 
lent to a notice to the agent. The proof in the case is susceptible 
of the inference that Strecker was employed exclusively by the 
agents of defendant and to perform for them that which is part 
ofthe ordinary and usual business of an agent of an insurance 
company, viz., to solicit business. If the agents refused to accept 
the particular application, Strecker had nevertheless done all that 
he was employed to do by bringing it to them. By his agreement, 
their refusal did not authorize him to solicit some other agent or 
company to take the risk. Atleast this construction can be given 
to some of the evidence on the part of the plaintiff. In truth, 
in one view of the evidence, Strecker was not a middleman at all. 
He did not act as such in this case. What he did was done by him 
from the very first in the interest of and for these particular agents. 
Nor does the provision in the policy, that no one not holding the 
commission of the company shall be considered as its agent, pre- 
vent the agents’ employment of the usual, and indeed necessary, 
clerical and other assistants, in order to enable them to properly 
p2rform their duties as commissioned agents of the company. 
And, when thus employed, the ordinary rules of law are applicable 
to their acts and positions. We think that if Strecker were exclu- 
sively employed by the agents. and that his duties could only be 
honestly discharged while the agreement between them lasted by 
giving his entire service in that line tothe agents of the defendant, 
and if he were thus employed at the time that he procured this ap- 
plication and received this notice, the defendant is bound by such 
notice the sime asifit had been given in person to their agents. 
If, on the contrary, according to some possible construction of the 
evideuss of one of the agents, the employment were not exclusive, 
and he was occupying really the position of a simple insurance 


broker, then the notice was not sufficient. There were many ques- 
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tions put to the agent when he was on the stand, the purpose of 
which was to show (what may be inferred from the nature of the 
business) that the agents employed clerks. Counsel for the plain- 
tiff also asked the witness whether clerks in his employ did not 
frequently and generally sign consents for other and additional 
insurance in respect to this company ; whether it had been the 
habit of this firm of agents to attend to the details of the business, 
and how many clerks the firm had at this time. Ali these questions 
wre objested to, and ruled out by the court below. We think they 
were prop2r for the purpose of showing the manner in which the 
business of this firm was conducted, although perhaps the court 
mizht assume or take judicial notice of the fact that agents of an 
insarance company do business largely through clerks and sub- 
agents, and that many of the details of their business are not per- 
formed by themselves. We should not perhaps, in this instance, 
reverse the judgment for the refusal to admit this evidence, but we 
think its admission would not have been error. 

Upon the whole we think the learned judge erred in nonsuiting 
the plaintiff, and that the judgment entered upon the nonsuit must 
be reversed, and a new trial granted, with costs to abide the event. 
All concur, except Earl and Gray, JJ., dissenting. 


SUPREME COURT OF INDIANA. 






CONTINENTAL INS. CO. 


US 
DORMAN.* | 


The policy stipulated that the premium note should be accepted as pay- 
ment only until its maturity; that, if then unpaid, the policy should be 
void while it so remained, and on subsequent payment should be in 

‘ force from the time of such payment. 

Held, that when the note was due and unpaid at time of loss, a subse- 

quent tender would not render the policy liable. 


Held, that a plea that the note was accepted as absolute payment by a 
verbal agreement is demurrable as contravening a written contract. 


* Decieion rendered, Sept. 24, 1890. 
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Held, that notice of the maturity of the note was not necessary in order 
to a forfeiture of the policy. 


Held, that a failure to demand proofs of loss or furnish blanks is not a 
waiver of proofs. 


BuackiipGE, Bracxiipce & Moon and Tuos. Bares, for Appellant. 
C. L. Pottarp and Cuariton Butt, for Appellee. 


Oups, J. 

This is an action by the appellee against the appellant upon a 
policy of insurance for the value of a barn and contents insured by 
the appellant and owned by the appellee, which policy of insurance 
was issued August 30, 1883, and the property was destroyed by fire 
on the 8th day of December, 1883, in Howard County, Ind., and 
this suit was brought to recover on the policy in 1888, nearly tive 
years after the property was destroyed. There was a trial by jury, 
and a special verdict upon which the court rendered judgment for 
appellee, and from which judgment this appeal is prosecuted. The 
appellant assigns numerous errors, viz: ‘That the court erred in 
overruling the demurrer to the several paragraphs of the com- 
plaint; that the court erred in sustaining the demurrer to the third 
paragraph of appellant’s answer; that the court erred in overruling 
appellant’s demurrer to the appellee’s reply to the second para- 
graph of appellant’s answer; that the court erred in overruling ap- 
pellant’s motion for judgment in its favor upon the special verdict; 
and that the court erred in sustaining the motion of the appellee 
for judgment in his favor upon the special verdict.” 

The ruling of the court in overruling appellant’s demurrer to the 
appellee’s reply to the appellant’s second paragraph of answer, and 
overruling appellant’s motion for judgment on the special verdict, 
present virtually the same question. So much of the fifth clause in 
the policy of insurance as it is material to consider reads as 
follows :— 

If a note is taken for the premium, or any part thereof, it shall be accepted 
as payment thereof only until the maturity of such note, and, if the same be 
not paid at maturity according to its terms, this policy shall be void so long 
as the same remams unpaid, unless the time of payment has been duly ex- 
tended by consent of the superintendent of this company in writing ; pro- 
vided, however, that on payment to the company in New York, or to the 
western department in Chicago, by the assured or assigns, of all premiums 
due under this policy, and the note given thereon, the liability of this com- 
pany on this policy shall again attach, and this policy be in force from and 
after such payment, unless this policy shall be void and inoperative from 
some other source. But this company shall not be liable for any loss happen- 
ing during the continuance of such default of payment. Nor shall any such 
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suspension for liability under this policy, on account of such default, have the 
effect of extending such liability beyond the period of its termination, as or- 
iginally expressed in writing hereon. It is further provided that no attempt, 
by law or otherwise, to collect. 

The remainder of this clause relates to the liability in case an 
effort is made to collect by suit or otherwise ; but it is not con- 
tended that any effort was made to collect, and therefore this part 
is immaterial. The second paragraph of answer alleges that no 
part of the premium was paid in money ; that the sole considera- 
tion for the insurance was a note executed by the appellee to the 
appellant at the time the policy was issued,— August 30, 1883,— 
and payable on the Ist day of November, 1883, for $13; that the 
note also contained a stipulation, in substance, the same as the 
policy in regard to the non-liability of the appellant during default 
of payment, alleging that the note had been lost, but setting outits 
terms and conditions, and averring that the note was due on 
November 1, 1883 and that there was a default in the payment, 
and that the note never had been paid. To this paragraph of an- 
swer the appellee replied, admitting the execution of the note in 
August, 1883, for $13, due on the 1st day of November, 1883, to be 
paid to the defendant by mail, if requested, and that the note was 
taken as an absolute payment of the premium mentioned in the in- 
surance policy sued upon, and was the true and only consideration 
for the insurance; that the payment of the note was not at any 
time demanded by the appellant; that after the maturity of the 
note the appellant did not return or offer to return said note, nor 
give notice to the appellee that it intended to treat the policy as 
void or inoperative because of the non-payment of the note at the 
maturity thereof, but allowed the appellee to hold said policy 
under the belief and with the understanding that he was insured 
thereby, and that the same was in full force and effect until after 
the loss; that on the 11th day of December, 1883, the appellee of- 
fered to pay the appellant the note and interest in full, which the 
appellant refused to accept. 

The plaintiff sustained a substantial loss. It was unfortunate 
for him, and is to be regretted. But such loss is in no way attribut- 
able to the appellant ; and, so far as the case of the appellee 
against the appellant for such loss as presented by the record in 
this case is concerned, there seems to be but little merit in it. 
The appellee never paid anything for the risk assumed by the 
appellant. He never offered to pay anything until after the loss 
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occurred. Then he at once, or within three days thereafter, on 
the 11th day of December, 1883, forwarded the money for the 
premium to the Chicago office. At that time the loss had oc- 
curred, and he was not slow in offering the appellant $13 as a 
consideration for which it should pay to him $1,000. If the 
money had been paid prior to the loss, and no loss had occurred 
it would probably have seemed to the appellee to have been paid 
without receiving money consideration in return, though it would 
have made the policy valid and in force if loss had occurred. With 
this brief statement, we will proceed to consider the case in rela- 
tion to its legal aspect. ‘I'he policy of insurance which the appel- 
lee received and held in his possession provided in express terms 
that if a note was given for a premium that it should only operate 
as a payment, and keep the policy in force until the note matured, 
but, during the period in which a default of payment existed after 
the note matured, the policy should be void, and no liability upon 
it; but should the assured pay the note at any time to the company 
in New York, or its western department in Chicago, the policy 
should again be in force, and the company liable for loss from the 
time of the payment. This stipulation was a part of the contract of 
insurance by which the parties were bound, and it, being in writing, 
took the place of all verbal agreements between them. It was 
pleaded and set out with each paragraph of the complaint, and it 
showed what the written agreement was between the parties in 
case a note was given for the premium. The appellant answered, 
alleging that a note was given for the premium, and that no money 
consideration was paid for the assumption of the risk. The appel- 
lee replied to this paragraph of answer, admitting the fact that the 
sole and only consideration for the insurance was the note, and 
that it was not paid, or payment offered, until December 11, 1883, 
after the loss, but alleges a different contract from that stipulated 
in the policy, alleging that the note was to be an absolute payment, 
and to be paid in New York or Chicago by mail, if demanded, and 
it does not allege any fraud or mistake in the contract as stipulated 
in the policy. The contract, as reduced to writing and stipulated 
in the policy, in the absence of fraud or mistake, must govern, and 
it cannot be changed or avoided by pleading another verbal con- 
tract, which is in contravention of the written one. It is immaterial 
whether the note given forthe premium contained the same condi- 
tions of the policy itself, or whether it contained any conditions, or 
not. It is not alleged that it was stipulated in the note that it 
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was to be accepted as an absolute payment of the premiums, or 
that it was payable in any bank within this state, or that it 
was only to be paid upon request, so that the effect of the reply is 
to aver a contemporaneous verbal contract in contravention of the 
written contract, for the purpose of avoiding it. That this cannot 
be done is too clear to need the citation of authorities, but see 
authorities hereafter cited. The reply to the second paragraph of 
answer is clearly bad, and the court erred in overruling the de- 
murrer thereto. 

The question presented by the special verdict differs from that 
presented by the demurrer to the reply, yet it also involves the 
same question. In the special verdict the jury find that the appel- 
lants executed the policy set out with the complaint, and sued 
upon. By this finding there is incorporated into the written con- 
tract of insurance the agreement stipulated in the fifth clause of the 
policy as to the non-liability of the appellant on the policy in case 
a note was given for the premiums, and failure to pay the same 
when due. And the verdict further finds that the appellant failed 
to pay the note when due, but allowed himself to be and remain in 
default from November 1, 1883, until after the loss occurred. It is 
further found in the verdict that the appellant made no demand for 
payment of the note until the 6th day of December, 1883, when 
the appellee received a letter from appellant requesting payment, 
and stating that the note was past due, nor did appellant give the 
appellee any notice of forfeiture of the policy, but allowed him to 
believe that the policy was in full force ; but there are no facts 
found which extended the time for the payment of the note or in 
any way changed the stipulation in the policy. The appellee had 
executed his note to the appellant on the 30th day of August, 1883, 
payable on the lst day of November of the same year, giving a 
credit of some 61 days for the payment of the note. The policy 
contained an agreement as to the effect on the policy in case of a 
failure to pay the note, and it also stipulated that when the note 
should be paid it would revive the policy. The time of credit was 
so short that it can scarcely be contended that the date of payment 
had escaped the memory of the appellee. The appellee was re- 
quired to know the time the note matured, and the duty rested upon 
him to pay his note without notice or demand from the appellant. 
In the case of Insurance vs. Leonard (80 Ind., 273), it is held that 
a policy of insurance is governed by the same principles applicable 
to other agreements involving pecuniary obligations. It is also 
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held in the same case that where a policy provides that if premium 
notes are given and are not paid the policy shall become void. It 
is a good defense to an action on the policy that the premium 
notes were unpaid at the time of the loss, and this is in accord- 
ance with the holdings of this and other courts: Insurance Co. 
vs. Henley, 60 Ind., 515; Willcuts vs. Insurance Co., 81 Ind., 300. 
The ease of Thompson vs. Insurance Co. (104 U. S., 252) is directly 
in point in this case. In that case the court says that “it ap- 
pears from the special pleas that the policy contained the usual 
condition that it should become void if the annual premiums 
should not be paid on the day when they severally became due, 
or if any notes given in payment of premiums should not be 
paid at maturity.” And distinguishing between that case, and 
the case of Insurance Co. vs. French (30 Ohio St., 240), the 
court further says: ‘But in this case the policy does contain 
an express condition to be void, if any note given in payment 
of premium sheuld not be paid at maturity. We are of the 
opinion, therefore, that while the primary condition of forfeiture 
for non-payment of the annual premium was waived by the ac- 
ceptance of the notes, yet, that the secondary condition there- 
upon came into operation, by which the policy was void if the 
notes were not paid at maturity.” It is further said by the court 
in that case: ‘The third replication sets up a usage on the 
part of the insurance company of giving notice of the day of 
payment, and the reliance of the assured upon having such notice. 
This is no excuse for non-payment. The assured knew, or was 
bound to know, when his premiums became due.” Further on the 
court says: ‘The reason why the insurance company gives notice 
to its members of the time of payment of its premiums is to aid 
their memory, and to stimulate them to prompt payment. The 
company is under no obligation to give such notice, and assumes 
no responsibilities by giving it. The duty of the assured to pay at 
the day is the same whether notice be given or not. Banks often 
give notice to their customers of the approaching maturity of 
their promissory notes or bills of exchange, but they are not 
obliged to give such notice, and their neglect to do it would fur- 
nish no excuse for non-payment at the day.” What we have quoted 
applies with full force in this case. The appellee gave his note for 
the premium on the 30th day of August, 1883. The note became 
due on the Ist day of the following November. There is also a 
stipulation in the policy that, even after default in the payment of 
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the note at maturity, a payment to the company in Chicago would 
revive the policy, and put it in force, from and after such payment, 
and it was the duty of the appellee to pay the note without notice 
or demand on behalf of the appellant, and the fact that they wrote 
requesting payment of the note did not waive the right to have the 
note paid when due, without such notice. The appellee was bound 
to know when his note became due, and, if he desired his policy to 
continue in force, it was his duty to pay the note. We quote 
further from the opinion in the case of Thompson vs. Insurance 
Co., supra, as bearing upon another question we have heretofore 
discussed in this case. The court says: ‘“ An insurance company 
may waive a forfeiture, or may agree not to enforce a forfeiture ; 
but a parol agreement made at the time of issuing a policy, con- 
tradicting the terms of the policy itself, like any other parol agree- 
ment, inconsistent with a written instrument made contemporary 
therewith, is void, and cannot be set up to contradict the writing.” 
So in this case, an agreement was pleaded in the reply that the 
note was accepted as an absolute payment of the premiums, when it 
is stipulated in the policy that “such note shall be accepted as pay- 
ment thereof only until maturity of such note, and if the same be 
not paid at maturity, according to its terms, this policy shall be 
void so long as the same remains unpaid.” The parol agreement 
is contradictory of the written agreement, and is void. The reply 
does not purport to allege or set out any written stipulation in the 
note changing its terms from an ordinary promissory note payable 
upon a day certain to one stipulating that it was to be paid on 
notice or request of the appellant at a day certain, or that it pro- 
vided that it should be accepted as an absolute payment of the 
premiums. It does not appear from the averments of the reply 
that there was any stipulation in the note making the time of its 
payment uncertain, or to depend upon any request of the appellant, 
or that it contained any stipulations changing the agreement stip- 
ulated in the policy. See, also, May, Ins. (2d Ed.), §§ 341, 341a. 

A question is also presented as to the sufficiency of the second 
paragraph of the complaint. The policy contains the usual stip- 
ulation requiring the assured to notify the company in writing 
of the loss within fifteen days after it occurs, and to furnish a 
particular statement of the loss, stating the time, cause, and cir- 
cumstances of the fire, the occupation of the building specified 
or containing the named property, the whole value and owner- 
ship of the property named, the cash value and amount of loss 
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upon each article, within 60 days. The second paragraph of the 
complaint seeks to allege facts which constitute a waiver on the 
part of the appellant of such proof by the appellee ; but there are 
no facts alleged which constitute a waiver. It is alleged that im- 
mediately after the loss appellee remitted the amount of the 
note given for the premium to the general agent of the appellant 
at Chicago, and he immediately returned it and refused to accept 
it ; but it is nowhere alleged that he or the company denied any 
liability of the appellant on the policy. A denial of any liability of 
the company or a contention on its part that the policy had been 
forfeited might waive the necessity for proof of loss. But the 
trouble is in the second paragraph, that no such assertion of de- 
nial is alleged. It is contended that because the company did not 
furnish blanks for or demand proof, and that the appellee did not 
know that such proof was necessary, the company waived the neces- 
sity of making it. This we do not think a sufficient excuse. See 
Assurance Co. vs. State (113 Ind., 331), and authorities there cited. 

We do not deem it necessary to set out the particular averments 
in this paragraph, as we regard them clearly insufficient to avoid 
the necessity of making the proof as required by the stipulations 
in the policy. The demurrer should have been sustained to the 
second paragraph of the complaint. In view of the fact that er- 
rors occurred in joining the issues, we think the motion of the 
appellant for judgment on the verdict should not be sustained. 
The judgment is reversed, at costs of appellee, with instructions to 
proceed in accordance with this opinion. 


—— > oo 


COURT OF APPEALS OF NEW YORK. 


SANGER 
US. 
ROTHSCHILD.* 


A member of a benevolent association designated his uncle and aunt as bene- 
ficiaries, but afterwards married, which under the subsisting laws avoided 
the effect of the designation. Subsequent laws of the association pro- 
vided that the fund should be paid first to the widow, etc., but that the 
member might designate any beneficiary provided he left half to his 
widow. 
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* Decision rendered, December 2, 1890. 
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Held, That the designation was void as it left nothing to the widow, and, as 
there was no sum designated which she should have, she was entitled to 
the whole. 


S. Koun, for Appellant. 
Ws. S. Coaswext, for Respondent. 
J Fart, J. 

In 1881 the defendant’s intestate, William Rothschild, who was then 
unmarried, was a member of a mutual aid association known as the 
“ Independent Order of Free Sons of Israel,” and he made a certain 
declaration in writing whereby he directed that the endowment of 
$1,000, provided for by the laws of the association, should, upon 
his decease, be paid to his uncle and aunt, Simon and Yandel 
Sanger. In 1884 he married the defendant, and he died in 1888 
without having made any other disposition of the $1,000. The 
plaintiff now claims one-half of the $1,000, under the disposition 
therefore made by the declaration of Mr. Rothschild in 1881, and 
the defendant, his widow, claims the whole thereof under the laws 
of the association. The laws of the association, as found in its 
constitution, must govern the rights of these parties. No mem- 
ber could dispose of his interest in the endowment fund contrary 
to those laws, nor except as permitted by them, and so both parties 
admit. The disposition made by Mr. Rothschild was authorized 
and legal when made, and would, if he had not married, have 
carried the fund to the beneficiaries named by him. But we think 
by his marriage his previous disposition was rendered ineffectual. 
Both parties concede this to be so under the laws of the associa- 
tion as they existed previous to 1887. But in that year its laws 
were revised and new laws were promulgated, and it is admitted 
that the rights of these parties are governed by the laws in force 
when Mr. Rothschild died. These laws provide that the endow- 
ment of $1,000 shall be paid,—First, to the widow; second, to the 
children, if there be no widow; and, third, to the parents, if there 
be no widow or children; and they empower a member to desig- 
nate any benficiary of the fund: provided, that he must leave at 
least one-half thereof to the widow, if there be one, and, if not, 
then at least one-half to the children, if any. In this case it is 
admitted by the plaintiff that, if there had been no designation, 
the widow would be entitled to the whole of the fund. But he 
claims that the laws operate on the designation only so far as to 
cut down the plaintiff's right by virtue thereof to one-half of the 
fund, so as to leave the defendant $500, as provided by the laws. 
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The only question, therefore, for us to determine is whether the 
designation made in 1881 can have any operation under the laws 
adopted in 1887. No designation could be valid unless made “in 
accordance with the laws and rules” of the association. The des- 
ignation made in 1881 can certainly be no better than if it had 
been made after 1887, and the laws then in force required that, “in 
any designation which a member may make, at least $500 must be 
left to his widow.” This designation leaves nothing to the widow, 
and therefore is not, in form or substance, in conformity with the 
law. A married member of this association may exercise the 
power of designation given by the laws. But in the designation 
he must leave his widow at least $500, and he may leave her more, 
as he may determine; and, unless he exercises the power of desig- 
nation in this way, his designation is wholly ineffectual, and the 
widow will take the whole fund, as provided in the laws. The 
widow is entitled to at least $500, and, in the absence of any desig- 
nation by her husband of the amount she is to have, by what 
authority can her right be cut down to $500, or any sum less than 
the $1,000? The judgment should therefore be affirmed, with 
costs. All concur. 


SUPREME COURT OF KANSAS. 


STATE INS. CO. 


Us. 


GRAY.* 


1. An agent, authorized to take applications for insurance, should be re- 
garded to be acting within the scope of his authority where he fills up 
the blank application of insurance ; and if, by his fault or negligence, it 
contains a misstatement not authorized by the instructions of the party 
who signed it, the wrong should be imputed to the company and not to 
the assured. 

2. When the agent thus authorized by his company to take applications for 
insurance, without the knowledge of the applicant, writes false answers 
to questions contained in the application, contrary to the directions of 
the applicant, who makes true answers to such questions, the company 
will be estopped by the answers thus written by its agent. 


* Decision rendered, December 6, 1890. 
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Case & Guasse, for Plaintiff in Error. 

J. W. Surwertann, for Defendant in Lvror. 

Horton, C. J. 

On August 9, 1886, J. W. Jones, the agent or solicitor of the 
State Insurance Company, of Des Moines, residing in Neodasha, 
in this state, called upon Absalom Gray at his residence near that 
city, and solicited insurance upon his house and household goods, 
and succeeded in taking his application for $850 of insurance upon 
his property. Gray being unable to read or write, signed the ap- 
plication with his mark. On the 27th day of August, 1886, the in- 
surance company issued to Gray a policy of insurance upon his 
property for the amount of his application. On the 17th day of 
February, 1887, the property insured was destroyed by fire without 
any fault of Gray. Subsequently, the insurance company refusing 
to pay any of the insurance upon the policy issued to him, he 
brought his action and recovered a judgment against the com- 
pany for $488.62, together with all of his costs. The insurance 
company excepted to the rulings and judgment of the district 
court and brings the case here. 

The application signed by Gray with his mark contained the 
following :— 

It is understood by the assured that the company will not be bound by any 
representations of the assured or promises of the agent not contained herein. 
* * * The above statements shall be the sole basis of the contract between 
the said company and myself, and are hereby made a part of the same. 
Having read the foregoing application and fully understanding its contents, 
I warrant it to contain a full and true description and statement of the con- 
dition, situation, value, occupancy, and title of the property hereby proposed 
to be insured in the State Insurance Company, of Des Moines; and I warrant 
the answers to each of the foregoing questions to be true, and I agree that 
this insurance shall not be binding upon the company until accepted 
by them. 

This application was taken and forwarded to the company by its 
solicitor, J. W. Jones, whose authority was “to solicit applications 
for insurance in said company.” Among other things, the policy 
contained this statement :— 

It is expressly understood and agreed by the parties hereto that application 
and survey No. 243,392 c. made by the assured is hereby made a part of this 
policy, and a warranty on the part of the assured, and that this policy is 
issued on the faith of the statement in said application and survey, as they 
thus appear in writing therein only. 

The premium on the policy was paid by a note signed by the as- 


sured with his mark, which had not, by its terms, become due at 
Vor. XX.--9. 
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the time of the fire. Before the maturity of the note, it had been 
placed in bank for collection by the insurance company. Gray de- 
posited in the bank the money to pay the same, but on account of 
the fire the company refused it and never accepted the same. 
Question 24 of the application was as follows: “Is the title to the 
land on which the property to be insured is situated, in your own 
name; what kind of title have you? Explain fully.” And the an- 
swer thereto, as the same appears in writing in the application, is: 
“The land is in my own name. I hold a warranty deed.” On the 
trial it was conceded that the title, instead of being in the name 
of Gray alone, was in the name of himself and his wife jointly. 
Question 25 of the application was as follows: “Is there any other 
insurance on this property; if so, how much, and in what com- 
pany?” And the answer thereto, as the same appears in writing 
in the application, is: “ No.” Onthe trial it was conceded that at 
the time of taking the application there were two policies of in- 
surance on the property, amounting to $500. Question 26 of the 
application was as follows: “Are you the sole and undisputed 
owner of the property to be insured?” And the answer thereto, as 
the same appears in writing, is: “Yes.” Upon the trial, with con- 
sent of the parties, the court submitted certain questions of fact 
to the jury, but reserved the other questions for its own determin- 
ation. The questiovs of fact submitted to the jury, and their an- 
swers are as follows: “(1) When J. W. Jones asked question No. 
25 in the application,—‘ is there any other insurance on this prop- 
erty; if so, how much and in what company,’—who answered the 
question for the plaintiff? Answer, His wife. (2) What was the 
actual answer made to the question? State the same fully. A. 
There was five hundred dollars in Springfield Company. Did not 
know whether it was Springfield, Mo., or Ill. (3) Did Jones write 
in said application the actual answer that was made to said ques- 
tion, or did he write an answer not made? A. He wrote an answer 
that was not made. (4) After Jones had inserted the answers to 
the questions in the application as they now appear, did he read 
the same over to plaintiff or his wife, or to both? A. He did not. 
(5) Question 24, in the application, is in these words: ‘Is the title 
to the land on which the property to be insured is situated, in 
your own name? What kind ofa title have you? Explain fully.’ 
Did Jones read the question to the plaintiff or his wife or both? 
A. He did not. (6) Question No. 26, in the application, is in these 
words: ‘Are you the sole and undisputed owner of the property to 
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be insured?’ Did Jones read the question to the plaintiff or his 
wife or both? State what the factis. A. He did not. (7) Had 
the real estate on which the insured property was situated been 
purchased by the plaintiff with his ownmoney? A. Yes. (8) Had 
Mary Gray, the wife, any actual interest in the real estate except 
such interest as she might have had by virtue of being the plaint- 
ift’s wife, and her name appearing in the deed as one of the gran- 
tees® A. She did not.” 

The principal contention is that the trial court committed error 
in admitting the evidence which showed that the statements writ- 
ten in the application were not those of Gray, the applicant, al- 
though signed by him, with his mark, and in ruling that the insur- 
ance company was estopped by the answers falsely or improperly 
written by its agent or solicitor, when he filled up the blank ap- 
plication. Since this action was tried in the court below, the 
opinion of Insurance Co. vs. Pearce has been handed down by 
this court. See 39 Kan., 396. That case is so recent, and so 
fally in p>int, that further discussion upon the principal question 
involved in this case is unnecessary. This court ruled in that 
ease that “if, after hearing a full and truthful statement of the 
condition of the property insured from the owner, an agent of an 
insurance company fills the blanks in a printed form of applica- 
tion furnished him by the company with misrepresentations and 
false statements, and the insured signs the same without knowing 
its contents and without other fault than that he relied upon the 
agent to write down his statement correctly, and pays the pre- 
mium, obtains a policy, and sustains a loss, held, that the com- 
pany is estopped from denying its liability under the policy, and, 
further, held, that the signing of the application under such cir- 
cumstances will not prevent a recovery by the insured, as the 
transcribing such statement will be deemed to be the act of the 
company by its agent, and not that of the insured. Where an 
agent of an insurance company soliciting insurance, in describing 
the property insured, falsely and without the knowledge of the in- 
sured, fills the blanks in the printed forms of application of the 
company, he is the agent of the company in taking such applica- 
tion, and not of the insured, although there is a stipulation on 
the face of such application that the description of the property is 
made by the owner, or by his authority. Where it is provided in 
a policy that the statements in an application are warranties, and, 
if any of them are false, the policy shall be void, it is not forfeited 
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when its own agent makes all the false statements contained in 
the application, and there was no fraud or attempt to deceive on 
the part of the assured.” See, also, Insurance Co. vs. McLanathan, 
11 Kan., 533; Insurance Co. vs. Mahone, 21 Wall., 152; Insurance 
Co. vs. Wilkinson, 13 Wail, 222; Insurance Co. vs. Baker, 94 U. 
S., 610; Pickel vs. Insurance Co., 119 Ind., 291. 

As both Mr. and Mrs. Gray were old, feeble, and illiterate, and 
as Gray, who signed the application and premium note with his 
marks, and afterwards retained in his possession the policy, could 
not read or write, the cases of Furneaux vs. Esterly (36 Kan., 539); 
Johnson vs. Insurance Co. (45 N. W. Rep., 799); and Insurance Co. 
vs. Fletcher (117 U. S., 519) have but little force. It ought not to 
be held that a person, not able to read or write, by merely holding 
a policy in his possession, which contains his application signed 
with his mark, thereby approves the action of the agent or solicitor 
in falsely or improperly taking his application, and becomes, by 
holding such a policy, a participant in the fraud committed by the 
agent or solicitor. As the evidence of Mrs. Gray tended to show 
that she was the agent of her husband, there was no error com- 
mitted in admitting it. She may have been the agent of her hus- 
band, and acting for him, even when he was personally present. 
His age, feebleness, andilliteracy must be considered in connection 
with her statement of agency. The conversation between Gray 
and Jones, after Jones ceased to be the company’s agent, was of- 
fered only to lay the foundation for impeachment; therefore, this 
evidence was not incompetent. The insurance company is in no 
condition to complain of the failure of the jury to return a general 
verdict; and therefore the instructions prayed for, which would 
have been competent, if it had been intended that the jury should 
render such a verdict, need not be considered. Before any evi- 
dence was submitted to the jury the parties agreed to submit cer- 
tain questions of fact to the jury. The other questions were to be 
reserved and decided by the trial court. The court acted upon 
the stipulation of the parties and no objection was taken by the 
defendant to the reception of the special verdict. _By the agree- 
ment of its counsel, and its action when the special verdict of the 
jury was returned, the defendant waived a general verdict. The 
judgment of the district court will be affirmed; all the justices 
concurring. 





Mutual Fire Ins. Co. vs. House. 


SUPREME COURT OF TENNESSEE. 


MUTUAL FIRE INS. CO. 
US. 
HOUSE.* 


The possession of an advance premium fund of $200,000, of which $100,000 is 
invested in United States bonds by a mutual company, is not a com- 
pliance with the statute of Tennessee requiring a corresponding amount 
of paid-up cash capital similarly invested, on the part of foreign 
companies. 


Vertrees & Vertrees, for Complainant. 
J. C. McReynotps, for Defendant. 
Lea, J. 

This is a petition for mandamus to compel F. M. House, the 
insurance commissioner of Tennessee, to issue a license to the 
complainant company, authorizing it to transact fire insurance 
business in this state. Complainant is a mutual fire insurance 
company chartered under the laws of the state of New York. 
Our statutes (Acts 1875; Acts 1887) provided it shall not be law- 
ful for any insurance company, not organized under or incorporated 
by the laws of this state, to transact any busizess of insurance 
in this state, through agent or otherwise, unless possessed of at 
least $200,000 of paid-up actual cash capital, of which at least 
$100,009 shall be invested in bonds of the United States, or some 
one or more of the states, reckoning the same at their current 
market value, and shall file a certified statement with the commis- 
sioner, exhibiting the facts and items required by our statutes; 
and it is further provided, in section 5, Acts 1875, c. 109— 

That, whenever any insurance company, as provided in section 1, shall 
have fully complied with all the requirements of this act, and the commis- 
sioner is satisfied that the affairs of such company are in a sound condition, 


he shall issue certificates of authority to such persons as the company may 
designate, authorizing them to transact the business of insurance in this state. 


* Decision rendered, December 16, 1890. 
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There was a demurrer filed to the petition, setting forth, among 
other grounds, that the action of the insurance commissioner, in 
granting or refusing to grant license to do business in this state, 
is discretionary and judicial, and, having refused license, mandamus 
will not lie to compel him to issue license as prayed for; that com- 
plainant is a company organized under the laws of New York, and 
has not a paid-up actual cash capital, as required by statute before 
license can be granted; that no fire insurance company doing busi- 
ness on the mutual plan, and without capital stock, can be licensed 
under the laws of the state; and that the petition fails to show that 
the company has complied with all the provisions of the statutes, 
or that the commissioner is satisfied of the sound condition of the 
company. The demurrer was sustained, and the petition dismissed, 
and petitioners have appealed and assigned errors, and quite a 
number of interesting questions have been presented, and ably and 
earnestly argued. 

We enter into no discussion of the question whether an officer 
clothed with discretion, and who has exercised that discretion, can 
have his decision reversed by a writ of mandamus, or whether the 
writ will lie when insufficient reasons are given for his decision, or 
for a misconstruction of the law applicable to the subject, upon 
which he bases his decision. The commissioner refused to grant 
complainant’s license to do business in this state for the following 
reasons, as set forth in a letter to its attorneys: “Because its state- 
ment filed in this office is not in conformity to the requirements of 
our statute, in that it does not show an actual paid-up cash capital 
of $200,000, as is provided by statute, and for the further reason 
that it, being a purely mutual company, cannot comply with this 
provision, and other provisions of our statute regulating and pro- 
viding for the admission of fire insurance companies to this state.” 
The statutes (Acts 1875, c. 109; Acts 1887, c. 187) require a paid-up 
actual cash capital of $200,000, but it is insisted that this company 
has more than that amount in a fund known as an “advance pre- 
mium fund,” more than $100,000 of which is invested in United States 
bonds, and more than that amount in assets of the company, and 
that this is a compliance with the requirements of the law requir- 
ing a paid-up actual cash capital. We do not think so. The 
advance premium fund is a fund raised by subscribers paying for 
insurance in advance, and that amount of assets of the company is 
not an equivalent. In the acts of 1875 and 1887, the company is 
required expressly to have this paid-up capital, $100,000 of which 





1891.: Folleite vs. Un ted States Mut. Ac ident Ass'n. 135 


shall be invested in United States bonds, and this is the only posi- 
tive financial requirement by the acts. It is provided by the acts 
that a sworn statement shall be filed with the commissioner show- 
ing assets and amount of money deposited on books, premiums, 
losses, etc., but this statement is to satisfy the commissioner of 
the solvency of the company, but no amount of assets is designated, 
no amount of cash in bank, but the acts provide affirmatively that 
there must be a paid-up actual cash capital before the company 
can be licensed to do business in the state. This must appear, 
although the commissioner might be otherwise satisfied from the 
advance premium fund, and from the amount of assets, that the 
company was entirely solvent. This is no technical or restricted 
construction of the statute, but is the plain legislative intent, as 
gathered from the language of the act. The decree sustaining the 
demurrer, and dismissing the petition, is affirmed, with costs. 


SUPREME COURT OF NORTH CAROLINA. 


FOLLETTE 
vs. 
UNITED STATES MUTUAL ACCIDENT ASS’N.* 


Where the agent of an accident insurance company, after frequently convers- 
ing with aman partially deaf, solicits him to take outa policy, the insured 
can prove these facts, by the agent on cross-examination, to rebut the pre- 
sumption that the company was induced to take the risk by the repre- 
sentation in the application that the insured was not subject to any bodily 
infirmity. 


This was a civil action tried at the January term, 1890, of the 
Superior Court of Durham County, before Armfield, Judge. The 
plaintiff gave evidence of his injury which was shown to be acci- 
dental, and to have happened as set out in the complaint, and that 
his hand was amputated above the wrist, in consequence of said 
injury. He testified that he was partially deaf; had been so for 
thirty years to the same extent. That he was in good health, and 





* Decision rendered, December 1, 1890.—From Southeastern Reporter. 
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his deafness did not interfere with the pursuit of his business. 
That he did not use any mechanical applications to enable him to 
hear conversation, though a person speaking to him had to elevate 
his voice above the ordinary conversational tone to enable him to 
hear. That when he took out his insurance his deafness was just 
as it had been for years, and is now, and was at the time of his in- 
jury. In addressing the witness (plaintiff), judge and counsel had 
to raise their voices to a loud pitch to enable the witness to hear 
the questions. He could not hear questions asked in the tone 
used to other witnesses. That he was well acquainted with the 
local agent of defendant, who took his application and solicited his 
insurance, and had often conversed with him. That the said agent 
had a chance to know the extent of his deafness when he applied 
for the pelicy. That no question was asked about deafness, and 
nothing said about it when he made his application or received his 
policy. That he did not think of his deafness as a bodily infirmity, 
and did not intend to suppress the fact of his deafness as aforesaid. 
Plaintiff introduced and read the following letter from the secre- 
tary and general manager of defendant’s company, having explained 
that the said letter was a reply to one written on September 10th 
by himself, under the assumed name of Samuel C. Moore:— 

Exhibit A. The United States Mutual Accident Association, 320, 322, and 
324 Broadway, New York. September 17, 1889. P.O. Box, 851. Samuel C. 
Moore, Esq., Asheville, N. C.—Dear Sir: I have your favor of 10th instant, 
and in reply beg to say that, from the description you give of your deafness, 
we do not think that it will debar you from becoming a member of the asso- 
ciation. Fill out the inclosed application and forward it to us, together with 
your regular membership fee of five dollars, and on receipt we shall be pleased 
to issue a policy to you in this association. Truly your, James R. Pitcher, 
secretary and general manager. 

J.J. Mackey, local agent of defendant, testified that he took 
plaintiff's application for membership in defendant company, and 
delivered him the policy. Plaintiff proposed to ask the witness if 
he knew the extent of plaintiff's deafness at the time of the appli- 
cation and of delivery of certificate or policy. This question was, 
under objection of defendant, excluded, and plaintiff excepted. 
Exception1. Plaintiff then asked said witness if he had frequently 
conversed with plaintiff prior to said application, and if any ques- 
tions were asked plaintiff by him, at time of application, about 
deafness, or plaintiff's attention drawn to it in any way. This 
question was excluded, and plaintiff excepted. Exception 2. 
Plaintiff proved by his wife that one Frank, adjuster of defendant, 





1891.] Follette vs. United States Mut. Accident Ass'n. 137 


who came to see plaintiff after his injury and the amputation of his 
hand, said that the company was satisfied that no fraud or conceal- 
ment was intended by plaintiff in not stating in his application that 
he was deaf. Defendant introduced the certificate or policy, and 
the application. His honor stated that he would instruct the jury 
that plaintiff was not entitled to recover anything upon the ground 
that plaintiff's deafness was a “bodily infirmity” which he had not 
disclosed in his reply to the questions printed in the application, 
and that this was so, notwithstanding such suppression was not 
fraudulent or intended, and though his deafness did nut contribute 
to theinjury. Exception 3. To this ruling andintimation plaintiff 
excepted, and, in deference thereto, submitted to a judgment of 
nonsuit and appealed to the supreme court. 

The issues framed were as follows:— 

(1) Were the alleged receipt and acquittance obtained by the 
fraud or undue influence of plaintiff or its agent ? 

(2) Was the plaintiff, at the time of the execution of the alleged 
receipt and acquittance, incapable, by reason of his then mental 
condition, of understanding the meaning and effect of said paper 
writing? 

(3) What is plaintiff entitled to recover from defendant on said 
policy ? 

Judgment: This cause coming on to be heard before me, in 
deference to the court, plaintiff submits to a judgment of nonsuit, 
and it is adjudged that the plaintiff take nothing by his suit, and 
the defendant go without day, etc. 

Section 12 of the application was as tdllows:— 

(12) I have never had, or am I subject to, fits, disorders of the brain, rheu- 
matism, or any bodily or mental infirmity, except as herein stated. Had an 
attack of rheumatism six years ago. 

Two of the conditions of the policy were as follows:— 

(5) The application for membership, together with the classification risks 
indorsed hereon, are made a part of this certificate. Fraud of concealment in 
obtaining membership, or attempts by like means to obtain indemnity, shall 
make the membership and this insurance absolutely void. The association 
may cancel this insurance and membership at any time by refunding to the 
insured (member) herein named the membership fee, together with any bal- 
ance to his credit deposited for assessments in advance. This membership 
and insurance, unless sooner terminated by forfeiture, cancellation, or resig- 
nation, shall cease and determine when the insured (member) reaches the age 
of sixty-five years. (10) The provisions and conditions aforesaid, and a 


strict compliance therewith during the continuance of this certificate and in- 
surance, are conditions precedent to the issuing of this certificate and to its 
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validity, and no waiver shall be claimed by reason of the acts of any agent, 
unless such act or waiver shall be specially authorized in writing over the 
signature of the secretary of this association. 












W. W. Foutzer and R. B. Boong, for Appellant. 
{ J. S. Manninc and J. W. Hinspate, for Appellee. 










Avery, J. (after stating facts as above.) 


It was competent to prove by the agent of the defendant, on 
cross-examination, that he knew or had had abundant opportunity 
and good reason to know, the extent of the plaintiff's deafness, 
when he solicited him to take out a policy or subsequently and 
before the application was signed. Actual knowledge of the plain- 
tiffs defective hearing on the part of the agent was constructive 
notice of it to his principal, and hence the latter is deemed to 
have waived the objection that the deafness of the former was 
a bodily infirmity, notwithstanding the fact that it was provided 
in the policy that the agents of the company should have no power 
to waive its conditions: Hornthal vs. Insurance Co., 88 N. C., 73 ; 
Dupree vs. Insurance Co., 93 N. C., 240; Id., 92 N. C., 422; Collins 
i vs. Insurance Co., 79 N. C., 284; Insurance Co. vs. Wilkinson, 13 
‘i Wall., 222 ; Insurance Co. vs. Garfield, 60 Ill., 124 ; Witherell vs. 
Insurance Co., 49 Me., 200; Insurance Co. vs. McCrea, 8 Lea., 513; 
Wood Ins., § 496; Morrison vs. Insurance Co., 59 Wis., 162,18 N. 
W. Rep., 13; Shafer vs. Insurance Co., 53 Wis., 361, 10 N. W. Rep. 
iI 381; Insurance Co. vs. Earle, 33 Mich., 143. An application for in- 
surance constitutes a part of the contract between the insurer and 

the insured, and the representations contained in it are presump- 

| tively inducements to the former to enter into it. But when it 
appears that an agent, through whom a corporation acts, himself 
examined and valued, or had opportunity to estimate by exami- 
nation actually made by him, the value of property insured 
against fire, or frequently conversed with a man partially deaf, had 
th opportunity to test the extent of his infirmity, and afterwards 
Hi solicited or forwarded, with favorable recommendation, his appli- 
cation for insurance against accident, the insured will not be abso- 
lutely precluded from showing the facts as evidence that the 
. corporation assented to what subsequently appeared to be an over- 

i valuation in the one case, or had knowledge of the defective hear- 
ing, and waived objection to the risk on account of it in the 
other. It was material that the jury, in passing upon and finding 
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the facts upon which the liability of the defendant depended, 
should hear any testimony that would aid them in determining 
whether the defendant company was induced, or might reason- 
ably have been induced, by the false representation contained in the 
application, to enter into the contract, when it would not have done 
so had its agents had full knowledge of the facts. The representa- 
tion in the application must be, in contemplation of law, falsely 
and fraudulently made, in order to prevent a recovery in case of 
loss; but in the absence of any proof of knowledge of the misrep- 
resentation complained of, or waiver of objection on account of it 
by the agents of the insured, a false statement constituting an ap- 
parent inducement to the contract will be deemed to have been 
made with fraudulent intent: Mace vs. Association Co., 101 N. C., 
133, 7 S. E. Rep., 674. The courts of this country have differed 
widely as to the admissibility of testimony in cases like that before 
us. Some have held that parol testimony was not competent in a 
case to show a waiver of the requirements in the conditions of a 
policy or of the warranty arising out of the application ; while 
others have limited the power of agents to waive its requirements, 
in the face of a prohibitory provision in the policy, to matters not 
constituting essentialand material portions of the contract, such as 
the stipulations as to proof of loss. There is a very general concur- 
rence of course in the view that, where the execution of a contract 
has been procured by the fraud of an agent of the insurer, it may 
be declared void upon showing the acts of the agent inducing its 
execution. This case is distinguishable from that of Bobbitt vs. 
Insurance Co. (66 N. C., 70), in that in the latter the plaintiff not 
only made a false statement, which was an apparent inducement to 
the defendant to issue the policy, but failed to rebut the presump- 
tion of fraudulent purpose by showing any actual knowledge of the 
true value of the property on the part of the corporation acting 
through its agents. In Dupree vs. Insurance Co. (93 N. C.. 240), 
Chief Justice Smith, delivering the opinion of the court, says: ‘It 
was certainly competent to show this source of information pos- 
sessed by the agency firm, in regard to the property included in 
both policies, when they issued the last, as tending to rebut the 
charge that it was solely brought about by the fraudulent state- 
ments contained in the plaintiff's application.” The evidence re- 
ferred to tended to show that a subagent of a general insurance 
agent had, the year before, inspected the same property for 
another company for which the general agent was acting, and 
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had issued a policy upon the valuation then declared just by the 
subagent, and the general agent had the next year sent the insured 
the policy sued on, which was issued in the name of another com- 
pany, upon the property destroyed by fire, but based upon the 
same valuation. Under the principle laid down, it was equally 
competent and material to show that Mackey, the agent of the de- 
fendant company, knew and could have informed his principal that 
the plaintiff was partially deaf, and, frum the very nature of the 
case, could have communicated the extent of the infirmity. Being 
presumably in possession of the information acquired by its agent, 
the company is not deemed to have been induced to take the risk 
by the representation in the application that the plaintiff was not 
subject to any “ bodily infirmity.” 

The principles announced by this court in the cases already cited 
are supported by reason and sustained by authority: May, Ins., §§ 
131, 132; 1 Phil., Ins., § 904. In Hornthal vs. Insurance Co., supra, 
the court say that the policy “‘ was issued and delivered to the 
plaintiff, with actual knowledge on the part of the agent, and con- 
structive knowledge of his principal, and must be deemed to have 
been done with the full assent to the proposed increase.” See, 
also, Collins vs. Insurance Co., 79 N. C., 279; Argall vs. Insurance 
Co., 84 N. C., 355; Dupree vs. Insurance Co., 92 N. C., 422, 423. 
“The powers of the agent are prima facie co-extensive with the 
business entrusted to his care, and will not be narrowed by the 
limitations not communicated to the person with whom he deals:” 
Insurance Co. vs. Wilkinson, 13 Wall., 222. So in the case of Cuth- 
berson vs. Insurance Co. (96 N. C., 480, 2S. E. Rep., 258, cited by 
the defendant), the insured made a false representation as to the 
title of the property destroyed by fire, and offered no testimony to 
trace any actual knowledge of the facts to the defendant, or to re- 
but the presumption of a fraudulent intent by a waiver. Justice 
Davis, in Mace vs. Association (101 N. C., 1383, 7 S. E. Rep , 674), 
says: “A false statement made in the application, when the appli- 
cation constitutes a part of the contract, will render the policy 
void, and so will any representation of a material fact by which 
the company is misled, if falsely and fraudulently made.” But 
where there is a waiver, asin the cases of Hornthal vs. Insurance 
Co., and Dupree vs. Insurance Co., supra, though the false state- 
ment be made in the application itself, it does not mislead, and 
cannot be considered an inducement to the contract. There was 
error, for which a new trial must be granted. 





Messelback vs. Sun Fire Office. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


MESSELBACK 
Us. 
SUN FIRE OFFICE.* 


The policy provided that it should be void in case of vacancy without written 
consent, and the use of general terms or anything less than a distinct 
specific agreement should not be deemed a waiver. 


Held, that mere notice of vacancy to an agent who was not shown to have 
the powers of his principal as to waivers, and his verbal consent, were not 
a waiver of the policy violation. 


Kueene Buruineame, for Appellant. 
A. H. Saneer, for Respondent. 
Foutert, C. J. 

June 9, 1883, the defendant insured the plaintiff against such 
loss or damage, not exceeding $1,500, as should be caused by 
fire during the next three years to a building then in process 
of erection, which, when completed, was to be occupied as a 
dwelling. The policy contained, among others, the following 
provisions :— 


This policy shall become void unless consent in writing is indorsed 
hereon by or on behalf of the society in each of the following instances: 
*** Tf any building hereby insured be or become vacant or unoccupied 
for the purpose indicated in this contract. 

The building was finished August 1, 1883, and thereafter was 
occupied as a dwelling by a tenant, until April 17, 1884, when 
he left, and the building remained unoccupied until April 26, 
1884, when it was totally destroyed by fire. The building was 
“unoccupied,” within the meaning of the policy: Halpin vs. In- 
surance Co., 118 N. Y., 165. No written consent was indorsed 
on the policy that it should continue in force while the build- 





142 Report of Decisions. (Fb. 


ing was unoccupied, and it is conceded that no recovery can be 
had unless the evidence establishes a waiver of this provision. 
Undoubtedly, a party to a contract which contains a provision 
that it shall not be changed except by a writing signed by him 
may, by conduct, estop himself from enforcing the provision 
against a party who has acted in reliance upon the conduct, and 
so the acts of an agent who possesses the power of the princi- 
pal, or who has been held out by the principal to possess his 
power in respect to the provision alleged to have been altered 
or changed, may also estop his principal. But, under a policy 
containing a provision that the insurer “shall not be bound 
* * * by any act of or statement made * * * by any agent 
* * * which is not authorized by this policy, or contained tkere- 
in, or in any written paper mentioned therein,” the power can 
only be exercised in the mode prescribed, unless it is shown 
that the agent possessed, actually or apparently, the power of his 
principal in respect to the provision alleged to have been waived : 
Walsh vs. Insurance Co., 73 N. Y., 5; Marvin vs. Insurance Co., 85 
N. Y., 278. 

Upon the question of waiver, the plaintiff testified : “When Mrs. 
Jones, the tenant, moved out of the building, I went and saw Mr. 
Bennett [the agent of defendant] right away. Question. What 
did you say to him? A. I told Mr. Bennett the tenant wanted to go 
out, and I wanted to move in myself. He said, ‘ All right.’ * * * Q. 
‘What, if anything; did you say to the agent about the property be- 
ing vacant, and about the policy of insurance? A. I told him the 
folks had gone out, and I would go in in a few days. He said, ‘All 
right.’ He did not say anything about the policy or the insurance. 
Bennett told me when he gave me the policy to notify him if the 
people were moving out. I did not say anything else to him.” 
The plaintiff's son testified: “Question. What have you heard 
him [Bennett] say in relation to the policy in suit in reference to 
Mrs. Jones moving from the premises? Answer. I heard Bennett 
say, in Amsterdam, that he told plaintiff that he was going to have 
business in Schuyler Street, and would stop and fix her policy so 
that it would be all right, providing it was vacant. He said he told 
her this the same day she notified him the family were going to 
move out.” This is the only evidence tending to establish a waiver. 
The referee did not find as question of fact that there was a waiver 
of any of the provisions of the policy, but simply found that the 
conversations above quoted were had, and decided as a question of 
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law that they constituted a valid waiver. This conclusion is open 
to two objections: (1) It violates the following provision of the 

policy: “The use of general terms or anything less than a dis- 
tinct, specific agreement, clearly expressed and indorsed on the 

policy, shall not be considered as a waiver of any printed or written 
condition expressed therein.” (2) There is no evidence that Ben- 
nett had power to waive, by conduct or in any way except as speci- 
fied in the policy, any of its provisions. The evidence in respect to 

the terms of Bennett’s agency is very meager and general in its 

character. The plaintiff testified that the policy was delivered “by 

Lyman Bennett, defendant’s agert.” The policy was countersigned 

by “Lyman Bennett, Agent,” and a consent indorsed on it when is- 

sued that the building be finished without extra charge was signed, 

“Lyman Bennett, Agent,” which is all the evidence from which the 

extent of his powers can be ascertained. There is no finding de- 

scribing the extent of his powers, or the character of his agency, ‘ 
whether it was general or special. Such a record is quite insufti- 

cient to justify this court in holding as a matter of law that Ben- 

nett possessed the powers of the principal in respect to the provi- 

sion under consideration, or any powers except such as he was 

shown to have exercised. The burden of showing that Bennett pos- 

sessed the powers of the principal was, under the terms of the pol- 

icy, upon the plaintiff, which she failed to sustain. No legal waiver 

of the provision in respect to unoccupancy having been established, 

the plaintiff was not entitled to recover. The order should be 

affirmed and judgment absolute rendered against the appellant, 

with costs. All concur, except Haight, J., absent. 





SUPREME COURT OF PENNSYLVANIA. 


BURSON 
vs. 


FIRE ASS’N OF PHILA.* 


The insurance was renewed by a new policy, which contained a stipulation 
as to the sole and unconditional ownership not contained in the first, 
though the agent had promised that the policy should be like the first. 
The goods insured were afterwards sold, and possession given, the title to 
remain in the insured until paid for, an arrangement of which the agent 
had been previously informed. 

Held, That the knowledge of the agent was a waiver of the condition, but, if 
it were in force, the insured remained the unconditional owner, and the 
condition was not violated. 


Furman Suepparp and 8. Hoimes, for Appellant. 
J. B. Srorm, for Appellee. 


Paxson, C. J. 

This was an action of debt in the court below upon a policy of 
fire insurance issued by the appellant company to Stroud Burson 
upon a stock of merchandise contained in a building in Strouds- 
burg. The policy was for the sum of $3,000, and it was not denied 
that the loss exceeded that amount, nor was it alleged that there 
was the slightest taint of fraud about thetransaction. The defense 
of the company is purely technical. Among the warranties and 
conditions set forth in the policy, and to which the written contract 
is alleged to be subject, are the following:— 

If the assured is not the sole and unconditional owner of the property, or if 
the interest of the assured in the property, whether as owner, trustee, factor, 
agent, or mortgagee, lessee, or otherwise, is not truly stated in this policy, 
or ifany change take place in the title, interest, or possession of the property, 
etc., this policy shall become void, unless consent in writing is indorsed by 
the association hereon. 

It is proper to say here, that this policy, while not so in form, 
was practically a renewal of a former policy between the same par- 
ties, and covering the same stock of goods, which original policy 
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contained no such condition. Upon this point, the uncontradicted 
evidence is that Mr. McIlhaney, the agent of the company, called at 
the store where the insured property was, and asked whether W. S. 
Flory (who had charge of the insurance) wished to continue the 
insurance. Mr. Flory replied that he did, whereupon he said: “I 
will make you another policy like the first one, only I will make it 
so that hereafter, if vou continue, we will only give you a receipt; 
do not have to make anew policy for you.” The only object of 
this change, apparently, was to enable the insurance to be renewed 
thereafter by receipt instead of issuing a new policy for each re- 
newal. It may well be questioned, under this state of facts, 
whether there was really any change inthe conditions of insurance. 
It would certainly have been proper for the agent, when he pro- 
posed to give the assured a new policy “like the first one,” to have 
informed him of anv change of importance in the conditions. The 
assured had a right to suppose there was no essential difference 
between the policies, and the case does not come within the ruling 
in Insurance Co. vs. Swank (102 Pa. St., 17), where it was held that 
a person who accepts a policy, and retains it for sixteen months, 
without reading it, cannot, after enjoying its protection during all 
that time, defend against an assessment upon the ground that the 
policy was issued upon a different plan from the one which he had 
verbally requested. We think the learned judge was justified in 
admitting the first policy in evidence, and in his instructions to the 
jury thereon. 

The principal defense set up by the company was that the as- 
sured was not the sole and unconditional owner of the property 
covered by the policy. There are certain facts which I understand 
to be undisputed. They may be briefly stated thus: (a) That there 
was no written application; (b) that the original policy contained 
no warranty clause; (c) that the assured had an insurable interest 
in the property destroyed; and (d) that the property destroyed ex- 
ceeded in value the amount for which it was insured. Nor was 
there any dispute about the facts relating to the plaintiff's title, or 
the manner in which he held the title, and effected the insurance. 
For convenience, I take them as I find’ them condensed in the 
charge of the learned judge. At the time the policy of insurance 
was made, the plaintiff represented and stated to the defendant’s 
agent that he had purchased the property of Simeon Flory; that 
he had entered into an agreement with W. S. Flory for the sale of 


the goods; that by the agreement the goods were to remain in the 
VOL. XX.—10. 
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same place where the defendant had previously insured the same; 
that W. S. Flory was to have the use of the goods in his business, 
and pay for such use a rent equal to the annual interest on the 
amount paid by Stroud Burson for the goods, and also to keep the 
same insured, and keep up the stock to what it wus when the plaint- 
iff bought the same, and when the last dollar of purchase money 
was paid to the plaintiff he was to make a bill of sale to W.S. 
Flory, but until the whole sum was paid the goods were to remain 
the property of the plaintiff, and to be under his control; that the 
defendant’s agent, on this statement of the plaintiff's interest made 
to him, said the proper way to insure the goods was in the name 
of the plaintiff; that at the time of making said policy, and the 
several renewals, the agent inquired whether the same original ar- 
rangement continued, and was informed by the plaintiff that it did, 
and said that W. S. Flory had made a payment or paymerfts on the 
said agreement to the plaintiff; that the year before, said goods 
were insured by plaintiff in policy No. 82,245, which expired on the 
2d of February, 1882, whereupon the defendant agreed to insure 
the property for another year in a policy like No. 82,245, with the 
explanation that thereafter the same was to be continued by re- 
newal receipts; and that the interest of the plaintiff in the goods 
mentioned in the policy was correctly stated to defendant’s agent 
at the time of the original contract of insurance, and, if the same 
was not correctly set forth in the original policy, such neglect was 
the act of the defendant; and that there was no subsequent change 
of title, interest, or possession. Nor was there any dispute as to 
Thomas M. MclIlhaney having been the agent of the defendant 
company, with power to act for said company in Stroudsburg and 
vicinity, in receiving proposals for insurance, issuing and counter- 
signing policies, assenting to assignments, collecting premiums, 
etc. It is true the statement of the learned judge that the said 
agent was “clothed with more than the usual powers given by in- 
surance companies to what are called ‘Local Agents,’” was not 
only criticised by the learned counsel for the company, but was as- 
signed as error. See eighteenth assignment. But if we concede 
that the power of the agent was too strongly stated by the court 
Mr. McIlhaney had ample authority to bind the defendant. Forthe 
purpose of this case, we must consider Mr. McIlhaney as the com- 
pany. We have,then, the case of a person who goes to the company, 
and fully and candidly explains the condition of his title, and is in- 
formed by its officers or its agent—it matters not which—that the 


. 
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proper way to insure his property is in his own name, as owner. 
He takes out his insurance in the manner he was advised, pays the 
premium on it for years, and then, after his property is destroyed 
by fire, he is confronted by a clause in his policy requiring him to 
be the sole and unconditional owner of the property,—a clause 
which was not contained in his first policy, and which he had no 
reason to suppose was in the policy which had been substituted 
for it, and which he was told by the agent was to be “like the 
other.” Surely, if such a defense isto prevail, insurance has ceased 
to be an indemnity. 

T am, however, unable to see why the plaintiff was not the sole 
and unconditional owner of the property insured, within the mean- 
ing of the policy. The evidence is not disputed that the entire 
legal title to it was in the plaintiff at the time the insurance was 
effected, and that by the very terms of the lease, or bill of sale,— 
by whatever name it may be called,—from the plaintiff to Flory, it 
was stipulated that the ownership should remain in the plaintiff un- 
til the Jast dollar was paid. It was urged, however, by the com- 
pany that this transaction was a legal fraud, with the effect of 
making the property liable to execution on the part of the creditors 
of Flory; in other words, that Flory was the real owner of the 
property, while the plaintiff only held a bill of sale, unaccompanied 
by possession, and therefore worthless in law. Upon this theory 
the defense has been principally constructed. That it will not 
bear examination is apparent. The insurance company is not a 
creditor of Flory. It has no standing to assert that the transaction 
is a legal fraud. It is good between the parties; it is good against 
all the world, except creditors of Flory, if there be any, intended 
to be defrauded. As between the plaintiff and Flory, and as be- 
tween the plaintiff and the insurance company, the title was in the 
plaintiff. The fact that Flory had made payments on account to 
the plaintiff did not give title pro tanto to Flory. This is because 
they had agreed that it should not; that until the last dollar was 
paid the title was to remain in the plaintiff. In the meantime the 
goods remained the property of the plaintiff, and when destroyed 
by fire the loss was his. He must hand over the goods to Flory 
when the last payment is made, or if that is not possible, owing to 
their destruction, he must return him the money he has paid. The 
contract between the plaintiff and Flory must be executed as they 
made it, so long as it is not interfered with by some one who has 
the right to call its validity in question. I have endeavored to 
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show that the defendant company has no such right. In this 
view of the case, we do not think it was error to instruct the jury 
that they might find a verdict not exceeding the amount of the 
policy, $3,000. Itis true this instruction is inconsistent with that 
contained in the answer to the defendant’s eighth point, but, as no 
possible injury could have resulted to the defendant therefrom, we 
forbear further comment. 

The first assignment alleges error in the admission of the teati- 
mony of Lewis M. Burson and William S. Flory as to conversations 
with Thomas M. MclIlhaney, the agent, at the time the insurance 
was effected. The ground of the objection was that the agent was 
dead, and the witness on the stand, William S. Flory, was a party 
in interest. It is a sufficient answer to this assignment to say that 
it does not conform to the rules. Fortunately, in this instance, the 
omission has not prejudiced the defendant’s case. 

I notice nothing in the remaining assignments that is not covered 
by what has already been said. Judgment affirmed. 


SUPREME COURT OF KANSAS. 


KANSAS FARMERS’ MUT. FIRE INS. CO. 


vs. 


NAILL et at. 


vs. 


| 
| 
AMICK. | 
| 
| 


KANSAS FARMERS’ FIRE INS. CO.* 


1, Where a general judgment is rendered against a mutual fire insurance com- 
pany and its property generally, but the insurance company was doing 
two kinds of business, a first-class and a second-class, and the policy upon 
which the judgment was rendered belonged to the second-class business 
only, and the company at the time had no second-class assets, the judg- 
ment and a general execution issued thereon and following the judgment 
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are valid, and may be enforced as to any property belonging to the 
insurance company. 


2. While a void execution or an execution issued upon a void judgment may 
be questioned in any court or anywhere, yet a valid execution following 
a valid judgment, through irregular, or issued upon an irregular judg- 
ment, cannot be questioned except in the court from which it was ieee. 


Srampaucu, Hurp & Dewey, for the Kansas Farmers’ Mut. Ins. Co. 
Huron & Davis, James Lawrence, and F. A. Wapptz, for D. W. 


Naill and Lydia A. Amick. 
VALENTINE, J. 


In the present controversy two petitions in error are presented 
to us for our consideration, one from Franklin County, in which 
“the Farmers’ Mutual Fire Insurance Company of Abilene, Kansas,” 
is the plaintiff in error, and Lydia A. Amick is the defendant in 
error; and the other from Dickinson County, in which D. W. Naill 
and Lydia A. Amick are the plaintiffs in error, and “the Kansas 
Farmers’ Fire Insurance Company,” is the defendant in error. 
The facts with respect to this controversy, stated briefly, are sub- 
stantially as follows: On March 3, 1882, the above-mentioned in- 
surance company was organized as a corporation, a mutual fire 
insurance company, under the name of “The Kansas Farmers’ Mut- 
ual Fire Insurance Company of Abilene.” On November 7, 1883, 
this company issued a fire insurance policy to Lydia A. Amick on 
property situated in Franklin County, and belonging to the second 
class, as defined by section 1, ¢ 111, Laws 1875. On December 
27, 1883, a fire occurred which destroyed the insured property. 
On January 25, 1884, the insurance company passed a resolution 
to reinsure all second-class business, if satisfactory terms could be 
made, and to quit the second-class business. But of course they 
never reinsured Mrs. Amick’s property, for it had already been 
destroyed by fire. On December 23, 1884, Mrs. Amick commenced 
an action in the District Court of Franklin County on said insur- 
ance policy against the insurance company to recover for her loss 
occasioned by the aforesaid fire. Early in 1885 the insurance com- 
pany, under chapter 130 of the Laws of 1885, created a guaranty 
fund of $50,000. On October 7, 1885, a general judgment was ren- 
dered in the aforesaid action in Franklin County in favor of Mrs. 
Amick, and against the insurance company, for $1,326, and costs, 
and no reference was made in such judgment, or in any of the pro- 
ceedings either to a first-class or to a second-class business. On 
January 14, 1886, the insurance company changed its name to 
“The Kansas Farmers’ Fire Insurance Company.” On July 9, 
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1887, upon proper proceedings previously instituted by the insu- 
“ance company in the supreme court, such court affirmed the afore- 
said judgment of Mrs. Amick against the insurance company: 
Insurance Co. vs. Amick, 37 Kan., 73. On July 27, 1887, an execu- 
tion was issued from the Franklin County District Court upon 
such judgment, and was returned not satisfied. On March 21, 
1888, proceedings were instituted by Mrs. Amick in the district 
court of Franklin County on motion in aid of execution, and for 
the appointment of a receiver. See Civil Code, § 254, subd. 4. On 
April 2, 1888, this motion was heard, and on the hearing thereof it 
was shown that the insurance company had no assets belonging to 
its second-class business; but what had become of such assets has 
not been shown. It seems to be admitted that it had assets be- 
longing to its first-class business. On August 13, 1888, said motion 
was decided, and D. W. Naill, the sheriff of Dickinson County, was 
appointed receiver, und on September 20,'1888, the insurance 
esmpany, for the purpose of having the aforesaid order of the 
District Court of Franklin County appointing such receiver re- 
versed, brought the case to this court on petition in error; and 
that is the first petition in error above mentioned. On November 
20, 1888, the company filed a supersedeas bond, but that bond 
provided merely that the obligors should pay all the damages that 
Mrs. Amick might sustain by reason of the proceedings in error 
from the order of the district court appointing the receiver, pro- 
vided such order should be affirmed in whole or in part. On May 
22, 1889, a general execution in favor of Mrs. Amick, and against 
the property generally of the insurance company, was issued from 
the Franklin County District Court to D. W. Naill, the sheriff of 
Dickinson County. The insurance company was described in the 
execution as “the Kansas Farmers’ Mutual Fire Insurance Com- 
pany, alias the Kansas Farmers’ Fire Insurance Company.” The 
sheriff was about to levy upon property of the company when on 
June 25, 1889, proceedings were commenced by the insurance 
company in the Dickinson County District Court against the sheriff 
and Mrs. Amick to perpetually enjoin them from levying that exe- 
cution, or any other execution issued upon the aforesaid judgment, 
upon any property of the insurance company belonging to its first- 
class business, or upon its guaranty fund. A temporary injunction 
was granted at the time by the district judge, and a proper under- 
taking was given by the insurance company. On July 24, 1889, 
Mrs. Amick filed an answer setting up the Franklin County judg- 
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ment and her interests and rights thereunder. On July 27, 1889, 
the insurance company replied by filing a general denial. On 
April 4, 1890, Mrs. Amick filed a motion to vacate the aforesaid 
temporary injunction, and the motion was heard on the same day. 
On June 10, 1890, a trial was had upon the merits of the action 
before the court, without a jury, and a perpetual injunction was 
granting restraining and enjoining the defendants in that action, 
Naill and Mrs. Amick, from interfering with any of the assets or 
property of the insurance company, except such as pertained ex- 
clusively to its second-class business; and also from interfering 
with the insurance company’s guaranty fund. It was shown at the 
trial that the insurance company had no assets or property belong- 
ing to its second-class business, but what it had done with the 
same was not then or at any other time shown. The defendants in 
that action then filed a motion for a new trial upon various grounds, 
which motion was overruled; and on September 2, 1890, they 
bro ight the case to this court for review on petition in error; and 
this is the second petition in error above mentioned. 

We think the order of the District Court of Franklin County, 
appointing the receiver, must be affirmed, and the judgment of the 
District Court of Dickinson County granting the perpetual injunc- 
tion must be reversed. The judgment sought to be enforced by 
Mrs. Amick was a general judgment in her favor, and against the 
insurance company and its property generally, and the execution 
followed the judgment. The judgment reads as follows: “It is 
therefore considered and adjudged by the court that the said 
plaintiff, Lydia A. Amick, have and recover of and from the said 
The Kansas Farmers’ Mutual Fire Insurance Company, defendant, : 
the sum of $1,326, so as aforesaid found to be due from the said 
defendant to the said plaintiff, together with the costs of this 
action taxed at $104.39, and that execution issue.” If this judg- 
ment should be applied only to the second-class assets or property 
of the insurance company, it should have been so rendered; but it 
was not so rendered, and it must now be held to be valid and 
binding and conclusive, precisely as it was rendered. It is now 
nearly seven years since the fire occurred. It is nearly six years 
since the action to recover for the loss was commenced. The action 
was contested, but a general judgment was nevertheless rendered 
in favor of Mrs. Amick and against the insurance company, and it 
is now more than five years since such judgment was rendered, 
and certainly the validity or regularity of the judgment cannot now 
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be questioned; neither can the execution issued upon the judgment 
and following the judgment be questioned. 

A void execution, or an execution issued upon a void judgment, 
may be questioned in any court, or anywhere, but a valid execu. 
tion following a valid judgment cannot be questioned anywhere. 
If the execution were valid, but irregular, or issued upon an 
irregular judgment, it might be questioned in the court from which 
it was issued; but it could not properly be questioned anywhere 
else. The order of the District Court of Franklin County will be 
affirmed, and the judgment of the District Court of Dickinson 
County will be reversed. All the justices concurring. 


COURT OF APPEALS OF NEW YORK. 


SMITH 
vs. 
NATIONAL BEN. SOCIETY.* 


When the defense was that the policy was procured with the fraudulent in- 
tent to commit suicide for the benefit of creditors and relatives. 


Held, That a creditor may have under contract with insured as assignee a 
vested right in the policy of a benefit society. 


Held, That evidence of large insurances procured in other companies, and let- 
ters and telegrams to friends, was part of the res gest and admissible as 
successive steps in the final consummation of the fraud through suicide. 


Held, That evidence of efforts a short time before the insurances were secured 
to raise money, coupled with threats of suicide if unsuccessful, and state- 
ments of an intention by the insured to secure insurances “‘ and make the 
boys happy,” and inquiries by the insured as to the easiest mode of death, 
were admissible as part of the res geste. 


Josepx A. SHoupy, for Appellant. 
A. J. Perry, fur Respondent. 
Fincn, J. 
The facts of this case are unusual and extraordinary. In answer 
to the plaintiff's demand for the sum payable by the defendant's 
policy of life insurance, the company took upon itself the difficult 
nn 
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burden of proving that the assured perpetrated a deliberate fraud, 
planned upon a broad scale, and accomplished by taking his own 
life; that, his efforts to achieve success failing, and a future of 
poverty and debt seeming to await him, he determined to secure 
a large insurance upon his life, appropriate it to the payment of 
his creditors and the comfort and support of his relatives, and 
reach the result by suicide. The difficult burden was successfully 
borne, as the verdict of the jury has determined, and the sole in- 
quiry now is whether the scope and range of the evidence admitted, 
showing the acts and declarations of the assured, transcended the 
lawful limit or violated the rules of evidence. The plaintiff was a 
creditor of the assured, and stands in the case as the assignee of 
the policy, from the date of its transfer to him. He describes as a 
witness the manver of its acquisition. Tyler owed him about 
$10,000 and upon demand of payment proposed to secure the debt 
by an insurance upon his life. The plaintiff assented. The con- 
versation was in December, 1885, and, in pursuance of the agree- 
ment made, the policy now sued was executed in June of the next 
year. By its terms the defendant constituted Tyler 4 “benefit 
member ” of the “ society ” and agreed “to pay to Fred. H. Smith, 
creditor, if living, if not, to the heirs at law of said member,” the 
sum insured.. The plaintiff, having thus become the owner of the 
policy, objected on the trial to proof of the acts and declarations of 
Tyler as incompetent to affect or destroy the policy transferred. 
The general term questioned his right, considered as an assign- 
ment carrying a vested interest, and rely upon section 18, c. 175, of 
the Laws of 1883, under which the defendant company was organ- 
ized. That section attaches the beneficial interest to the member- 
ship, and permits the member to change the payee or beneficiary 
of the insurance, without the latter’s consent. Where the right 
of the payee has no other foundation than the bare intent of the 
member, revocable at any moment, there can be no vested interest 
in the named beneficiary any more than in the legatee of a will 
before it takes effect. But the statute does not prevent a contract 
between the parties by force of which a vested interest does pass, 
in which respect the present case differs from Hellenberg vs. Dis- 
trict No. 1,94 N. Y., 580. There the designation was in the nature 
of an inchoate or unexecuted gift, revocable at any moment by the 
donor, and remaining wholly within his control. Here the trans 
fer was as collateral security for an existing debt, and the fact 
brought to the knowledge of the defendant company, which 
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explicitly promised to pay the plaintiff in kis character as creditor. 
Granting, however, that such was the relation of the parties, we 
are still of opinion that no material error is shown by the record, 
since all the evidence to which objection was made came fairly 
within the res gest#, and the rule permitting proof of the actual 
transaction involved in the issue. The limitations upon that rule 
are easily stated, but often difficult in their application. Those 
limitations were well described in Tilson vs. Terwillinger, 56 N. Y., 
277. The declarations must be made at the time of the act done 
which they are supposed to characterize; they must be calculated 
to unfold the nature and quality of the facts which they are in- 
tended to explain; and they must so harmonize with those facts as 
to form one transaction. That transaction, the thing done, the 
fact put in issue, was the fraud, which evidently was not a simple, 
but a compound and continuous, fact, proceeding to its result by 
consecutive steps and separate acts, having necessarily an origin, a 
progress, and an ultimate result, involving not only the intent of 
the assured, but also his sanity, without which the responsible 
intent could not insist. This fraud, therefore, could be studied 
and proved all along the line; and, in all its stages, from origin to 
culmination, tormed part of the issue to be investigated. If in 
such a case declarations are excluded which are merely narrative 
of a past transaction, the residue, so far as pertinent to the issue, 
will generally, and with few exceptions, be admissible in evidence. 
It is thus not difficult to decide that the proof of applications by 
Tyler to thirty-six different insurance companies, by which he se- 
cured $282,000 of insurance upon his life, and his letters and tele- 
grams to relations and friends written and sent as steps or agencies 
in the consummation of his purpose, and indicating a saue and de- 
liberate intent to consummate the fraud, which for more than a 
year had been in preparation, by a final act of suicide, were all ad- 
missible. But some of the evidence was more remote, and ap- 
proached so near to the outside boundaries of the res gest as to 
require a specific and particular examination. 

The defendant was allowed to prove by Henry A. Bowen that in 
the summer of 1885 he went, at the request of Tyler, to the latter’s 
friends to raise money for him; that he failed to accomplish the 
purpose; that on his return he had a conversation with Tyler, m 
which he informed him of that failure, in reply to which Tyler 
said he was a man who must have money, and if he could not raise 
it he would commit suicide. This was a few months before. the 
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process of insuring began, and tended to show two things, both of 
which were pertinent to the issue. It indicated an existing motive 
for the fraud, in the want of money and the failure to obtain it, 
and the origin and occasion of the alleged suicidal intent. The 
declaration accompanied and characterized an act which was itself 
admissible in evidence, for that act indicated the then desperate 
character of Tyler’s financial situation, and the declaration ex- 
plained the operation and effect of the fact upon his mind, its 
force and strength as a motive to the fraud, and the presence of a 
thought or contemplation of suicide in a contingency which did in 
fact occur. The evidence serves to indicate the origin and motive 
of the alleged suicidal intent, which grew to be the effective 
agency of the fraud. In the same connection the witness was per- 
mitted to detail inquiries which Tyler made of Sutkin as to the 
easiest mode of producing death. These inquiries were rather 
acts than declarations, and show the assured in the process of ac- 
quiring information to effect easily and swiftly the destruction of 
his own life. Similar testimony of an intent to commit suicide, 
rather than endure.poverty or hard labor, was given by the wit- 
ness Trested, but in connection with inquiries about insurance, and 
with an endeavor to get into a benefit society connected with the 
hat trade. The witness added Tyler’s declarations that he in- 
tended to put a large insurance upon his life, and make the boys 
happy. These acts and declarations all occured before the plaint- 
iff took his policy as collateral, and when they affected no one but 
Tyler himself. They tended to show the origin and progress of the 
fraudulent intent, the manner of its growth, and the motive from 
which it sprung. They indicate a sane and deliberate purpose, 
moving steadily to its result, and constitute a part of the history of 
the fraud. They were contemporaneous with the fraud in its 
formative stages; they accompanied Tyler’s efforts to raise money, 
which failed, and to procure an insurance upon his life which he 
knew he could not continuously maintain. They show the motive 
of the fraud, and mark its progress, and harmonize so completely 
with all which afterwards occurred as to constitute, with that ele- 
ment of the singie transaction, the fraudulent conduct which 
raised the issue presented by the defense. And so I think the 
proof came fairly within the rule relating to the res geste, and did 
not transend its limits. Some of this evidence was resisted upon 
the ground that death by suicide was no defense under the terms 
of the policy. That is true; but the defense was fraud, and 
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suicide the ultimate agency by which the fraud was accomplished. 
It was necessary, therefore, to prove it, and in such manner as to 
indicate that it was not an insane or sudden impulse, but the cul- 
mination and effective working out of a deliberately conceived 
purpose of fraud. We think no error was committed in the ad- 
mission of the evidence upon which the jury acted, and that, after 
due consideration of the exceptions taken to the charge, the case 
was fairly submitted for determination upon its facts. The judg- 
ment should be affirmed, with costs. All concur, except Andrews, 
J., not voting. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE ex rex. COMMONWEALTH INS. CO. 
Us. 


COLEMAN et at., Commissioners or Taxes.* 


The New York statute of 1886, exempting the personal pro, »rty franchise, and 
business of certain companies from taxation except as therein provided, 
applies not simply to such property, etc., as may be directly taxed by the 
state for general purposes, but exempts all the property, franchise, etc., 
from local taxation. 


J. W. Dean, for Appellants. 
JosepxH Larocgus, for Respondent. 
Prcxuam, J. 

The relator, a fire insurance company situated and doing busi- 
ness in the city of New York, claims exemption from any assess- 
ment or taxation therein upon its personal property, franchise, 
and business except as is provided in and by chapter 679 of the 
Laws of 1886. The claim has thus far been allowed. The counsel 
for the tax commissioners, however, insists that the exemption ex- 
ists only regarding taxation on such property, franchise, or busi- 
ness as may be imposed directly by the state, and for its general 
purposes, and that the company is still liable like other companies 


* Decision rendered, June 17, 1890. 
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to pay local taxes upon this same property; and he cites the case 
of People vs. Davenport (91 N. Y., 574) as an authority in support 
of his contention. If the facts in the two cases were similar we 
should be concluded by the decision in that case. The two stat- 
utes are, however, quite dissimilar. It was held in the case cited 
that the act (chapter 542 of the Laws of 1880), entitled ‘An act to 
provide for raising taxes for the use of the state upon certain cor- 
porations, joint-stock companies, and associations,” did not effect 
the right of municipal authorities to assess and tax the property of 
corporations for local purposes, although it was the same personal 
property and capital stock of the company which were subject to 
taxation for state purposes under the act. The reasons for arriving 
at such conclusions are clearly stated in the opinion in that case. 
In this inquiry, as now presented, we may look at the law as it was 
amended in 1881, when, to make sure as to the meaning to be at- 
tached to the exemption section (8) of the act of 1880, the legisla- 
ture by the act of 1881, c. 361, § 8, enacted that the corporations 
mentioned “in this act as taxable shall hereafter be exempt from 
assessment and taxation for state purposes, except upon their real 
estate, and as herein provided.” Here is a clear statement that the 
exemption from assessment and taxation extends only to such as- 
sessment and taxation for state purposes, which leaves the compa- 
nies to be assessed and taxed as otherwise provided for local pur- 
poses, and by local officers. The act of 1886, c. 679, differs 
radically in its language from the acts of 1880 and 1881. Its title 
is, “An act to provide for the taxation of fire and marine insurance 
companies.” This is much broader than the title of the act.of 1880. 

The title of an act, while no part of it, may yet be legitimately 
resorted to as an aid in determining legislative intent when that 
intent is otherwise somewhat ambiguous. This principle has been 
several times decided, and in the case above cited (People vs. 
Davenport, 91 N. Y., 574) it is reiterated. Nothing in the title 
would cause one to suppose that the act was to be restricted to the 
taxation of such companies for state purposes only, and, although 
if the body of the statute did thus restrict it, effect would of course 
be given to the will of the legislature; yet, when there is no such 
restriction in terms in the act, the title may properly be looked at 
to see and appreciate its general scope. The act provides by its 
first section for the case of every fire or marine insurance company 
organized under the laws of this state or of any foreign country, 
and doing business in this state, and directs a payment to the 
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treasurer of the state, as a tax on its corporate franchise or busi- 
ness in this state, of a sum equal to one-half of 1 per cent upon 
the gross amount of premiums received by such company during 
the year, on business done in this state by the company, whether 
the premiums were in cash or in the form of notes, credit, or other 
substitute for money. There is a section which provides for the 
enforcement of the payment of the tax, and the issuing of an in- 
junction against doing any business until itis paid. It then pro- 
vides that “the lands and real estate of such insurance companies 
shall continue to be assessed and taxed where situated for state, 
city, town, county, village, school, or other local purposes; but the 
personal property, franchise, and business of all insurance compa- 
nies incorporated under the laws of “this state or any other state 
or country, and doing business in this state, and the shares of stock 
of said companies shall hereafter be exempt from all assessment or 
taxation, except as in this act prescribed; provided that this sec- 
tion shall not effect the fire department tax of 2 per cent now re- 
quired to be paid.” Here is a provision which declares that such 
companies as are therein described, and in regard to their personal 
property, franchise, and business, shall be exempt from all assess- 
ment or taxation except as provided for in the act. The act of 1881 
provided for such exemption from taxation for state purposes, 
while the act of 1886, in view of the very late history as to the 
claims of the companies for exemption from local taxation, leaves 
out the restriction that the exemption is to be for state purposes, 
and provides that the exemption shall be from all taxation except 
as provided for in the act. Mindful of the construction that would 
thus in all probability be placed upon such language, and to pre- 
vent its application to the local tax for the fire department, the 
proviso is inserted that the section shall not affect the fire depart- 
ment tax of 2 per cent now required to be paid. Whether the fire 
department payment is a tax or a license is not material. The 
legislature regarded it as a tax, for it is so called in the statute. It 
is not called either a tax ora license in the statute imposing the 
payment in regard to the city of New York. Consol. St., §§ 522- 
532. But, whatever it was or is, the legislature evidently assumed 
that the necessity for its payment would have passed away by the 
passage of the section quoted unless kept alive by the express pro- 
viso contained in such section. Upon the whole, we think the sta- 
tute is so specific and broad in its terms as to work an exemption 
of the companies from local taxation except as provided for in the 
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act itself. This is not an exemption from taxation within the 
meaning of that expression as ordinarily used. The companies do 
not escape taxation by the construction we give the statute. They 
are all taxed, and at a rate which no one can say, as a legal propo- 
sition, is too small in proportion to the value of the property as- 
sessed. How much, at what times, in what manner, and at what 
places, shall these companies be assessed and taxed, are all ques- 
tions exclusively for the legislature, and we have but to look at and 
construe the meaning of the language used by it to express its 
purpose in such matters. We do not intend by this decision to in 
the least depart from the principle which guides most courts in re- 
gard to coustruing statutes which are claimed to grant an exemp- 
tion from taxation. Such grant must be clear and explicit in order 
to be acknowledged and enforced. But this is not such a case. 
We think the statute provides for all the taxation that is to be 
laid upon companies subject to its provisions, with the exceptions 
therein provided for. The order of the courts below should there- 
fore be affirmed, with costs. All concur, except Andrews, J. 
absent, and O’Brien, J., taking no part. 


SUPREME COURT OF CALIFORNIA. 


JOSHUA HENDY MACHINE WORKS 


Us, 
AMERICAN STEAM BOILER INS. CO., or New Yorx.* 


Where the policy gives to the insurer only the right of cancellation upon a 
return of aratable portion of the premium, no similar right exists on 
the part of the insured unless secured by statute. 


The Civil Code of California does not give the insured the right to a ratable 
proportion of the premium upon surrender of his policy unless surrendered 
for some of the reasons specified in the code. 


F. V. Bext and T. C. Van Ness, for Appellant. 
J.N. E. Witson and James M. Trout, for Respondent. 


* Decision rendered, Nov. 1, 1890. 
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Works, J. 

This action was brought to cancel a policy of insurance and to 
recover $194.46 as the ratable proportion of a premium paid 
thereon. Defendant’s demurrer, on the ground of insufficiency of 
the facts stated in the complaint, was overruled, with leave to an- 
swer, which it failed to do. Judgment for plaintiff was thereupon 
entered, from which the defendant appeals. The defendant on 
June 2, 1887, in consideration of a $300 premium paid by plaintiff, 
issued to the latter its policy of insurance, duly countersigned by 
its agents at San Francisco, whereby it insured plaintiff to the 
amount of $20,000, for a period of three years from June 1, 1887, 
against loss or damage to property, whether owned by plaintiff or 
not, or for which plaintiff might be liable in case of loss or damage 
resulting from the explosion of either or both of two steam-boilers 
situate on certain premises in San Francisco; and, also, against 
loss of human life, or injury to person, resulting from the explosion 
of either or both of said boilers, for which plaintiff might be liable. 
Subsequently, on August 22, 1887, and prior to any loss or damage 
of any kind covered by the policy, plaintiff presented it to the de- 
fendant for surrender and cancellation, and requested defendant to 
accept the surrender of and cancelit. At the same time, plaintiff 
demanded the return of such proportion of the premium as corre- 
sponded with the unexpired term of the policy after deducting 30 
per cent. The defendant refused to accept the surrender of the 
policy upon any terms, or to return any proportion of the premium. 
Among other provisions in the policy is the following:— 

This policy shall be canceled at any time at the request of this company, on 
giving notice to that effect, first deducting 30 per cent for the charges of in- 
spection, and refunding to the assured a ratable proportion of the balance of 
the premium for the unexpired term of the policy. 

The defendant contends that, as this provision reserves the right 
to cancel the policy to the insurance company only, the plaintiff 
is not entitled to a cancellation of it, unless such right exists, inde- 
pendently of the contract of insurance, in some one or more of the 
cases provided for in sections 1689, 2580, 2610, 2619, of the Civil 
Code; and that, as the complaint does not present a case within 
any of those sections, the demurrer thereto should have been sus- 
tained. The policy reserves to the insurer the right to cancel the 
policy under certain conditions and on certain terms, but no such 
right is given to the insured. Therefore, the only question for us 
to determine is whether the insured had the right to a cancellation 
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of its policy as a matter of law, independent of any stipulation to 
that effect in the instrument itself. The Code gives the right to 
rescind or cancel contracts generally, for certain specified reasons: 
Civil Code, §§ 1689, 2580, 3406, 3414. And the right is given to 
rescind contracts of insurance for certain reasons: Civil Code, 
§§ 2610, 2619. Itis not alleged in the complaint that any of the 
reasons above mentioned existed, but it is contended tl at section 
2617 of the Civil Code gave the respondent the right to have the 
policy canceled without cause and upon his mere request. We do 
not so construe the section referred to. If this is its effect, the 
other sections of the Code above referred to are wholly unneces- 
sary. If an insured has the right to rescind his contract at his 
pleasure, and without giving any reason therefor, it was hardly 
necessary for the legislature to provide, specifically, the grounds 
upon which such a right might be exercised. The Code provides 
that “an insurer is entitled to payment of the premium as soon 
as the thing insured is exposed to the peril insured against :” 
Civil Code, § 2616. And when the peril insured against has ex- 
isted, and the insurer has become liable for any period, however 
short, the insured is not entitled to cancel the policy, or toa re- 
turn of any part of the premium, unless the right is given by the 
sections of the Code above referred to: May, Ins., § 67; Roths- 
child vs. Insurance Co., 11 Ins. Law J., 282. Section 2617 does 
. not provide when a policy of insurance may be canceled by the 
insured, or profess to do so. It relates exclusively to the matter 
of a return of premium, and provides how much of the premium 
shall be returned to him. Two cases are mentioned, viz., where 
his interest in the property has not been exposed to any of the 
perils insured against; and where the insurance is made for a def- 
inite time and the insured surrenders his policy. In the first case, 
he is entitled to the return of the whole of his premium, and in the 
latter, to a certain proportion of it. The section is intended to 
provide how much of the premium shall be returned to the insured 
in the two cases mentioned, and nothing more. In any of the 
cases in which either party may cancel the policy as provided in 
the other sections of the Code, mentioned above, or as stipulated 
by the policy, this section steps in and protects the rights cf the 
insured by preserving to him either the whole or a part of ihe pre- 
mium paid by him, as the case may be. This view of the effect of 
these Code provisions,or others like them, was taken in the case 


of Insurance Co. vs. Coleman (Dak.), in which it is said: “ But the 
Vou, XX.—11. 
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defendant further claims that he is entitled to a reduction of the 
amount recoverable by the terms of the note, by the principles 
which apply to the return of premiums, claiming that ‘risk and 
premium go hand in hand, and, one ceasing, the other also ceases.’ 
This is not by any means true. If the premium had been paid, 
and the risk incurred, for any period, no matter how short, no 
breach of a subsequent condition for which the insured was re- 
sponsible would entitle him to a return of any of the premium, al- 
though the company thereby ceased to be liable. The law relating 
to the return of premiums is clearly laid down in our Civil Code, 
§§ 1542-1544, and we are not aware that it differs materially from 
the general law of insurance elsewhere. Section 1542: ‘A person 
insured is entitled to a return of premium as follows: (1) To the 
whole premium if no part of his interest in the thing insured be 
exposed to any of the perils insured against; (2) where the insur- 
ance is made for a definite period of time, and the insured surren- 
ders his policy, to such proportion of the premium as corresponds 
to the unexpired time, after deducting from the whole premium any 
claim for loss or damage under the poiicy which has previously ac- 
crued.’ Section 1543: ‘A person insured is entitled to a return of 
the premium when the contract is voidable on account of the fraud 
or misrepresentation of the insured, or on account of facts of the 
existence of which the insured was ignorant without bis fault, or 
when, by any fault of the insured other than actual fraud, the in- 
surer never incurred any liability under the policy.’ Section 1544: 
‘If a peril insured against has existed, and the insurer has been 
hable for any period, however short, the insured is not entitled to 
return of premiums, so far as that particular risk is concerned.’ 
We cannot see how section 1544, which is particularly referred to 
by defendant’s counsel, in any way sustains his position. The 
words, ‘so far as that particular risk is concerned,’ do not refer to 
the time in which the subject is exposed to the peril; but where a 
premium is applicable to risks on two or more distinct subjects of 
insurance, and no risk has ever been incurred upon one subject, the 
proportionate premium may be recovered. This is evident not 
only from the reading of the previous sections, but from the history 
of the legislation which led to the adoption in the Code states of 
section 1542. This section, as originally adopted in California, 
read: ‘A person insured is entitled to a return of premium paid, or 
a ratable proportion thereof, if ro part of bis interest in the thing . 
insured is expused to any of the perils insured against, or, where 
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the insurance is made for a definite period of time, if itis not ex- 
posed to such peril’ for the whole period of that time.’ In pro- 
posing as an amendment the language of section 1542, the Code ex- 
aminers said: ‘ The present section does not conform to the general 
rule and the law elsewhere, and is manifestly unjust. Under it the 
insured, meeting with a loss in the first month of a policy for 
a year, could recover not only the loss, but eleven-twelfths of the 
premium, thus depriving the insurer of that proportion of the con- 
sideration for which he assumed the risk.’ If the defendant had 
sustained a loss during the first year, the premium for which had 
been paid in cash, he would have been liable on his note, because 
the peril had existed, the insurer had been liable, and the event in- 
sured against, in consideration of the entire premium, had hap- 
pened. This being an insurance for five years, and the risk having 
attached, the insured is not entitled to any reduction on his note.” 
The judgment is reversed, with instructions to the court below to 
sustain the demurrer to the complaint. 

We concur: Beatty, C. J.; Fox, J.; Paterson, J.; McFarland, J.; 
Thornton, J.; Sharpstein, J. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


WARD er At. 
Us. 
CHINA MUTUAL INS. CO.* 


Seaworthiness is a matter of warranty on the part of the insured, and 
compliance must be pleaded. Unseaworthiness need not be pleaded as 


a separate defense, and if so pleaded, a bill of particulars cannot be 
required. 


B. W. Huntineron, for Plaintiff. 
Crank & Bur, for Defendant. 


* Decision rendered, November 5, 1890. 
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Lacompsg, C. J. 

If the alleged “unseaworthiness” were in fact a separate and 
affirmative defense, I should be inclined to grant this motion for a 
bill of particulars. Seaworthiness, however, is a matter of war- 
ranty on the part of the assured, and such warranty must be com- 
plied with to entitle him to recover. Such compliance must be 
pleaded by him, or his complaint does not set forth facts sufficient 
to constitute a cause of action. Under the state practice the aver- 
ment of the fifth paragraph of the complaint may be sufficient to 
fulfill this requirement. If it is not, then the complaint is defect- 
ive and demurrable; and such objection may be raised on the trial 
by a motion to dismiss on the pleadings. If compliance with the 
implied warranty of seaworthiness is sufficiently averred in the 
complaint, issue is joined thereon by the specific denial in the 
answer of every allegation contained in the fifth paragraph of the 
complaint. Of this issue the plaintiff holds the affirmative. It has 
been held in this circuit (Lunt vs. Insurance Co.) that upon the 
trial the plaintiff may rely upon a presumption to establish the 
affirmative of that issue, and that he is not called upon in limine to 
give evidence of his compliance with the warranty; but that does 
not change the issue itself. It is still one of which the defendant 
holds the negative, and under which he may introduce evidence 
showing that the vessel was not in fact seaworthy. There seems, 
then, to be no necessity for pleading unseaworthiness as a distinct 
and separate defense, and no ground, therefore, for requiring the 
defendant to furnish a bill of particulars. 





Hoffman vs. Germania Ins. Co. et al. 


SUPREME COURT OF TENNESSEE. 


HOFFMAN 
Us. 
GERMANIA INS. CO., er au.* 


The property was insured under several policies scheduled in twenty-one dif- 
ferent items, with the presumed valuation opposite each item. The total 
amount of insurance originally equalled the aggregate valuation, $90,000; 
afterwards $30,000 of the insurance was cancelled. ‘The policy in suit in- 
sured $1,500, ‘‘ being 1-60th part of each item.” 

Held, that the insured was not bound to maintain the full insurance or be a 
co-insurer for the balance. 

Held, that the policy was liable for its proportigpate part of the total insur- 
ance at time of loss to the extent of 10th of each item, and not 
simply to 1-60th of the loss itself. 


Mitten & Gittnam, for Complainant. 
H. F. Dix and Poston & Poston, for Defendants. 


Lorton, J. 

Sellers Hoffman obtained fire insurance from each of defendant 
companies upon his cotton mills, machinery, and stock situated in 
Kelleyville, Tenn. A loss by fire has occurred, and he brings these 
several suits to recover from each of defendants a proportion of the 
loss. The property covered is described in an exhibit attached to 
each policy, and consists of twenty-one separate and distinct par- 
cels, having extended opposite each item, in figures, a sum presum- 
ably the estimated valuation of each item. The aggregate of these 
several values is $90,000. The total loss by fire is admitted to be 
$51,000; and, in the state of their pleadings, we conclude that this 
loss was distributed in equal proportions among the several items. 
In the written part of the policy of the Germania Insurance Com- 
pany there is found a clause in the following words :— 

The Germania Insurance Co., of Memphis, Tenn., in consideration of $15.00 
premium paid, and the covenants and condition of the American Syndicate 
Policy, to which this certificate is attached, hereby agree to indemnify Sellers 

* Decision rendered, May 3, 1890. 
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Hoffman for any loss or damage not exceeding the sum $1,500.00, caused by 
fire to the property as specifically described and located in said policy, viz.; 
Being 1-60 part of each item as per printed form hereto attached. 

The policies issued by the other defendant companies have some 
specification of property, and the liability clause is in each identi- 
cal in effect and meaning with the one set out. It is agreed that, 
at the time these policies were issued, the insurance upon this 
property including defendant’s risks, aggregated $90,000, and that, 
before the loss by fire, $30,000 of this had been canceled by the as- 
sured without consent of defendants, thus leaving $60,000 of live 
insurance at time of loss. 

The error assigned upon the decree of the chancellor is “ that 
the court erred in holding that the defendant was liable under said 
contract for the loss or damage on more than 1-60 part of the 
property lost or damaged. The policy covered only 1-60 of each 
item. It is liable only for 1-60 of the loss.” To support this it has 
been argued: First. That Hoffman was bound to maintain insur- 
ance to the amount of $90,000, and that his cancellation of $30,000 
left him a co-insurer to that extent, and that asa consequence the 
loss ought to be borne By himself and the several companies hav- 
ing risks in that proportion. Second. That the words quoted from 
written part of policy limiting liability to “1-60 part of each item” 
limits the loss to be borne by defendant, the Germania Insurance 
Company, to one-sixtieth part of the loss. 

By the fifth section of the several policies, it is provided that 
“the company shall not be liable for any greater proportion of any 
loss sustained by the assured upon property described than the 
sum insured by this company bears to the whole sum of the insur- 
ance covering on the property, whether other insurance be valid 
or not, and without reference to the solvency of other companies.” 
Neither this clause, nor any other in either of the policies, contain 
any engagement requiring the assured to maintain any specific 
amount of insurance. Neither isthere any representation in either 
policy, nor any shown by proof, that he had any specific amount of 
insurance. The coincidence between the estimated value of his 
property, and the amount of insurance covering it at date of con- 
tract, is by no means sufficient to establish a contract by which the 
assured can be converted into a co-insurer to the extent that he 
should allow such insurance to lapse. The rule of law is well 
settled that, under a clause apportioning a loss among the several 
policies covering the property, the measure of liability of each 
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eompany will be the ratable proportion with all the companies hav- 
ing risk at the time of the loss, unless there be an express contract 
that a certain amount of insurance should be kept alive: Wood, 
Ins., § 181; Hand vs. Insurance Co., 57 N. Y., 41. The clause lim- 
iting liability to “1-60 part of each item” was evidently intended 
to distribute the insurance proportionally over eachitem. Itis a 
distributable policy. If the intention had been to limit the liabil- 
ity to one-sixtieth part of the loss on each item. it should have 
been clearly so stated. The object of insurance isindemnity. The 
construction contended for would lead to the curious result that, 
although Hoffman had sustained a loss of $51,000, and had insur- 
ance to the amount of $60,000, yet he would be unable to realize 
upon this insurance an amount sufficient to indemnify him. One- 
sixtieth of the total loss of $51,000 would be only $850, and this is 
the amount which the Germania Insurance Company insists that it 
is obligated to pay upon a policy of $1,500. The opposite conten- 
tion would make the proportion of this loss to be paid by the 
same company $1,275, after prorating the loss with all the other 
risks upon the property at time of loss. The same rule contended 
for by defendants, applied to all the other insurance, would result 
in throwing about 25 per centof the Joss upon the assured, although 
his loss was much less than the face of the policies. 

The extentions opposite the specification of items were clearly 
intended to show the estimated value of each item. The pur- 
pose in separating the insured property into separate items of 
varying values was to distribute the insurance proportionately 
upon these several items. The words limiting the liability to 
“1 60 part of each item” are equivalent to saying that if any one 
of these items shall be destroyed the company’s liability shall not 
exceed one-sixtieth of the estimated value of such item. This 
meaning would not be more plainly expressed if it had stated the 
liability to be one-sixtieth part of the sum stated opposite each 
item. Thus the first item is a stone building designated as “A” 
on plan, and extended at $10,000. Now, one-sixtieth part of 
$10,000 is $166.66; and if, instead of saying that the liability should 
be limited to “1-60 part of each item,” it had stated that the lia- 
bility upon this stone building should not exceed $166.66, being 
one-sixtieth of $10,000, the meaning would not be more obvious. 
If the construction insisted upon by defendants was equally as 
tenable as the one we have advanced, then, inasmuch as the object 
of such a contract is indemnity, that construction should be 
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adopted which gives indemnity. The rule is well settled that, if a 
clause in a policy of insurance be susceptible of two equally rea- 
sonable constructions, that construction will be accepted which is 
most favorable to the assured: May, Ins., § 175. The decree ofthe 
chancellor in the several cases were in all respects in conformity to 
the contract, and must be affirmed, with all costs. 


SUPREME COURT OF WISCONSIN. 
Is m2 BREITUNGS ESTATE 4 
ADLER : 


us ) 
STOFFEL*. 


In Wisconsin, one who procures insurance on his own life and pays the pre- 
miums retains the title to the policy and may dispose of the insurance 
money by will or otherwise during the lifetime of the beneficiary named 
in it, to the exclusion of the beneficiary. 


Where the contract was entered into and the policy delivered and the insur- 
ance money paid in Wisconsin, but the policy was issued by a company 
of another state, it is a Wisconsin contract and governed by the laws of 
Wisconsin. 


Ri. G. Comsrock and Miter, Noyes & Miter, for Respondent. 
M. C. & A. A. Krause and Rrersrock & Hatsery, for Appellant. 


Coxz, C. J. 

The question of law presented on this appeal is really not an 
open one in this court. That question is: Can a person, who has 
procured a policy of insurance on his own life for the benefit of 
another, and has paid the premiums thereon as they became due, 
dispose of the insurance money by will to the exclusion of the 
beneficiary named in the policy, during the lifetime of such bene- 
ficiary? This question was, in effect, answered in the affirmative.in 
Clark vs. Durand (12 Wis., 224), decided thirty years ago. That 
case was followed in Kerman vs. Howard (23, Wis. 108,) and Foster 
vs. Gile (50 Wis., 603). In the last case Mr. Justice Lyon, after 
referring to the opposite doctrine held elsewhere, says that, until 
* Decision rendered, November 6, 1890. 
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the legislature enacts otherwise, the rule of Clark vs. Durand and 
Kerman vs. Howard must be adhered to by this court. See, also, 
Archibald vs. Insurance Co., 38 Wis., 542; Bursinger vs. Bank, 67 
Wis.,75. Inthe present case, the deceased effected an insurance upon 
his life, by three different policies, for the benefit of “his widow 
and surviving children.” At his death he left surviving him a 
widow and two children. Shortly before he died he made a will 
by which he gave one child all the insurance money which would, 
by the policies, have gone to both. The question is, could he make 
such a disposition of the fund to the exclusion of the beneficiary 
named in the policy? If he could, the order of the circuit court 
must be reversed, and the order of the county court, directing the 
. respondent to pay the sum of $750 of insurance money remaining 
in his hands to the general guardian of the minor, Bernhard P. 
Breitung, must be affirmed. We have already stated that, accord- 
ing to the established rule of this court, where one person procures 
a policy on his own life for the benefit of another, and pays the 
premiums thereon, he may dispose of the insurance money, by will 
or otherwise, to the exclusion of the beneficiary named in the 
policy. Now, it is said, that this doctrine is opposed to the great 
weight of authority, and we are urged to change our decision on 
the subject so as to bring it in harmony with the decisions else- 
where. In answer to this suggestion, we observe that we feel 
bound to adhere to the rule which has been so long established in 
this state. If that rule is found not to be salutary or wise, it is 
within the power of the legislature to change it, and it is much 
better that the change come that way, than that this court depart 
from a rule which has so long been acted upon as settled. But it 
is further said that the beneficiary was living when the insured 
attempted by his will to dispose of the insurance money, and that 
this fact distinguishes the case from those which have heretofore 
been decided by this court. We think, however, there is no ground 
for a distinction. Our decisions go upon the principle that the 
beneficiary has no such vested pecuniary interest in the policy as 
deprives the insured of all power to dispose of it as he thinks 
proper. Certainly the insured might let the policy lapse by failing 
to pay the premiums as they become due, and thus all the interest 
of the beneficiary might be forfeited and lost. In reason and prin- 
ciple it would seem that a contract of this character was subject to 
such changes and disposition as the insured might see fit to make, 
and that the benefits expected from it were liable to be lost and 
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defeated by the acts of the insured, who retains control of the 
policy, and may see fit to make a different disposition of the fund. 
The policies in question were issued by Massachusetts compa- 
nies, and it is insisted that the law of that state should control as 
to the right of the insured to dispose of the insurance money. We 
shall not stop to inquire what the law of Massachusetts is in regard 
to that matter, because we are clear that the policies were Wis- 
consin contracts, and must be governed by the law of this state. 
The insurance was effected in state, the policies were countersigned 
and delivered by an agent of the companies residing in Milwaukee, 
and the moneys due on the policies have been paid, The question 
now is, who is entitled to these funds? What the law of Massa- 
chusetts has to do with that question is not very obvious. Our law 
must certainly control it. We think it was not error to make the 
costs chargeable upon and collected out of the estate of the infant 
ward. That, we think, was in accord with the decisions of this 
court in respect to costs in such cases. The order of the circuit 
court is reversed, and the order of the county court is affirmed, and 
the cause is remanded for further proceedings according to law. 
Cassoday, J., dissents. 


COURT OF APPEALS OF NEW YORK. 


LUHRS 
vs. 


LUHRS.* 


The constitution provided that a member might. change his beneficiary by 
surrendering his certificate to an officer of his lodge, who should forward 
it to an officer of the supreme lodge, and the latter should cancel it and 
issue a new certificate payable to the beneficiary designated. The mem- 
ber died in the interval between making the surrender and the issue of 
the new certificate 

Held, That the right to the new certificate attached upon the surrender of the 
old, and the new beneficiary was entitled to the benefit. 


Dante Cameron, for Appellant. 
At¥reD Sreckter, fur Respondent. 


* Decision rendered, October 28, 1890. 
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Prcxuam, J. 

The facts in this case are undisputed, and are substantially as 
follows: John Luhrs, in the year 1881, became a member of the 
Supreme Lodge, Knights of Honor, a charitable organization of 
the state of Kentucky, doing business in New York State. It had 
a branch lodge in the city of Brooklyn, and he joined that lodge. 
He received a certificate from the supreme lodge, by which it was 
promised that if he should comply with all the rules and regula- 
tions of the supreme lodge, and should be in good standing at the 
time of his death, the supreme lodge would pay to such member or 
members of his family, or person or persons dependent upon him, 
as he should direct or designate by name, a sum not to exceed $2,- 
000, as provided by general law. He designated his wife as the 
beneficiary, and the certificate which he originally received from 
the supreme lodge, and which was dated on the 22d of September, 
1882, contained her name as such. In the constitution of the or- 
ganization, it is provided that every lodge shall forward to the su- 
preme reporter all applications for membership, and that each 
application shall have the name of the person to whom the benefit 
is to be paid inserted therein, and where more than one certificate 
is issued the beneficiary named in the last shall alone be entitled 
to the benefit. It is further provided in the constitution that a 
member desiring to change his beneficiary may, at any time while 
in good standing, surrender to his lodge his benefit certificate, 
which, together with a fee of fifty cents, shall be forwarded by the 
reporter of his lodge to the supreme reporter, who shall thereupon 
cancel the certificate, and issue a new one in lieu thereof to such 
member, payable as he shall have directed, within the limitations 
prescribed by the laws of the order; said surrender and direction 
to be made on the back of the benefit certificate surrendered, 
signed by the member, and attested by the reporter of the lodge. 
On the 8th day of March, 1887, while Luhrs was a member in good 
standing, an indorsement was made upon the certificate which had 
been issued to him, and which contained the name of his wife as 
the beneficiary, and such indorsement was in the following words: 
“Thereby surrender to the Supreme Lodge, Knights of Honor, 
the within benefit certificate, and direct that a new one be issued to 
me, payable to my sister, Anna Luhrs.” At the end of this indorse- 
ment, John Luhrs signed his name on the same day. The certifi- 
cate thus indorsed and signed was then placed in an envelope and 
sent to Edward Cook, who was the reporter of the Brooklyn lodge, 
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and it was received by him on the 9th of March, and the words, 
** Attest, Edward Cook, Reporter,” were placed, together with the 
seal of the lodge, on the certificate at the end of the indorsement. 
The reporter, Cook, sent the certificate thus indorsed by mail to 
the supreme lodge at St. Louis, on the morning of the 10th of March. 
It does not appear in the case that any question was raised upon 
trial that the sister, Anna Luhrs, was not a person dependent upon 
her brother, within the meaning of the constitution and by-laws 
of the organization, and I think it can be assumed that she was, 
and was so regarded upon the trial. She was with her brother at 
the time he died, and no one else was, and he died on the 10th of 
March, 1887. The certificate thus forwarded to the supreme lodge 
at St. Louis was received at the home office on the 12th of March, 
and on that day it was formally canceled, and another certificate, 
with the name of Anna Luhrs as the beneficiary, and signed by 
the supreme dictator and supreme reporter, was sent from the St. 
Louis office. At the end of the old and new certificates, the words, 
“T accept this certificate upon the condition herein named,” were 
printed, and at the bottom of such acceptance on the old certifi- 
cate John Luhrs had signed his name. Of course there was no 
signature of his attached to the new certificate, nor does it appear 
that this written acceptance was called for by the constitution or 
by any by-law of the association. The supreme lodge kept the old 
certificate thus canceled as the authority for the issuing of an- 
other. After the death of John Luhrs, his sister, Anna, made a 
demand upon the supreme lodge for the payment to her of the 
$2,000 mentioned in the second certificate. The plaintiff, the 
widow of the deceased, also demanded of the supreme lodge the 
payment of the $2,000 mentioned in the first certificate. The su- 
preme lodge acknowledged an obligation to pay to one or the other 
of the parties, but not to both. The widow therefore commenced 
an action against the supreme lodge to recover the amount named 
in her certificate, and upon motion the defendant, Anna Luhrs, 
the sister, was substituted as defendant in place of the supreme 
lodge, which deposited the money in court to await its order as 
to the proper disposition of such sum, and the supreme lodge was 
therefore discharged from further liability in the matter. By this 
equitable proceeding the widow and the sister of the deceased have 
been brought together to litigate the question which of them has 
the better right to the fund in question. Upon the trial, the court 
directed a verdict in favor of the defendant. Upon appeal, the 





1891.] Luhrs vs. Luhrs. 173 


general term reversed the judgment entered upon such verdict, 
and granted a new trial. The general term held that there had 
never been a valid and completed change of certificates within the 
life-time of the deceased, and that hence the widow was entitled 
to the sum. The defendant has appealed to this court from the 
order reversing the judgment entered in her favor and granting a 
new trial, and has given the usual stipulation for judgment absolute 
against her in case such order be affirmed. ~ 

The question is not at all one which is free from doubt, and 
about all that can be said in favor of either view has been said by 
the learned judges who have written at the special and general 
terms. Upon the whole, and with some hesitation, we are inclined 
to favor the opinion pronounced at the special term, and to hold 
that the sister, the beneficiary named in the new certificate, is en- 
titled to the fund. The deceased had expressed his desire in the 
premises as fully as it was possible for him todo. He had himself” 
complied with all the requirements imposed by the supreme lodge 
as necessary for him to perform in order.to obtain another certifi- 
cate. He had directed in writing to whom he wished the certifi- 
cate payable, and he had surrendered his old certificate to the 
authorized agent of the supreme lodge, which agent had accepted 
such surrender and attested it by the signature of its reporter and 
the seal of the lodge. The person designated as the new bene- 
ficiary was one of those mentioned in the by-laws of the organiza- 
tion as a proper person to be named as such, and there was no dis- 
cretion resting in the officers of the supreme lodge to refuse to 
issue a new certificate in accordance with the direction of the, de- 
ceased, upon receipt of the old one. Ifthe old certificate had been 
actually surrendered into the hands of an officer of the supreme 
lodge, and it had been by him canceled before the death of the 
deceased, although the new one was not issued in accordance with 
his direction until after his death, would it not properly be held 
that the issuing of the new certificate was, under such facts, a 
purely formal matter, a mere written evidence of the fact which 
was in reality consummated by the surrender and cancellation of 
the old certificate? The cancellation must follow the surrender if 
the surrender has been properly made, and the new certificate 
must issue in accordance with the directions of the member, if the 
beneficiary be one of that class named in the by-laws. The ques- 
tion is whether the valid and proper direction of the member shall 
be complied with when he has done everything that was required 
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of him to do in order to effectuate his intention, and all that re- 
mains to be done is a purely formal piece of business, and one in 
the doing of which there is not (upon the facts in this case) one 
particle of discretion remaining in the officers of the supreme lodge, 
or in any other body. Is not this written indorsement of a surren- 
der of the certificate, and the written direction thereon to issue a 
new one to a new and proper beneficiary, followed by an actual 
and manual surrender of the old certificate to the acknowledged 
and authorized agent of the supreme lodge, equivalent, for the 
the purpose of acquiring rights under the new certificate, to an 
actual delivery of the surrendered policy by the agent to the su- 
preme lodge, and a formal cancellation thereof by it? May not the 
old one be regarded as in law canceled when it is properly surren- 
dered by a writing to that effect, signed by the member, and in- 
dorsed thereon, and the certificate itself actually placed in the 
custody of the authorized agent of the principal? We think in this 
case these questions may fairly be answered in the affirmative. 
The supreme lodge acted, upon the surrender and did cancel the 
certificate, and did in fact issue the new one as directed by the 
member, and does not now deny the legality of the surrender, or 
make any cluim that it was not effectual. The only trouble is that 
when it formally acted in accordance with the valid direction of the 
deceased, and did what ordinarily upon the facts of the case it 
would have been bound to do, the member was dead. We do not 
think that the decease should upon these conceded facts operate to 
prevent the consummation of the surrender and cancellation. It is 
said that until the actual cancellation by the supreme lodge there 
might be a recall of such surrender by the member. Possibly 
there might be, but there was none in this case. After cancella 
tion, the member might also ask for another certificate containing 
the same name as the old one. In other words, the member wight 
change his mind. But, as already stated, in this case he did not. 
Feeling, as we do, that the surrender of the old certificate, and the 
designation of a proper beneficiary in the manner and under the 
circumstances described in the evidence herein, amounted to a 
surrender and cancellation by the supreme lodge, we think the 
subsequent issuing of a new certificate designating a new bene- 
ficiary as directed by the member may be held to relate back to 
the time of the original surrender to the agent of the supreme 
lodge. Although upon the face of the certificate there was this 
printed form, “I accept this certificate upon the condition herein 
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named,” and a place left for the signature of the member, yet it 
does not appear anywhere that such signature was in the slightest 
degree requisite in order to show an acceptance of the certificate. 
An acceptance may be presumed when the certificate is issued in 
accordance with the direction of the member, and consequently, if 
the‘issue of such certificate can be regarded as relating back to 
the time of the legal surrender of the old one, the acceptance may 
be also presumed to have followed as of that time. The certificate 
when issued may be thus regarded as relating back, on the ground 
that it is merely and purely a formal act on the part of the su- 
preme lodge, registering and giving written evidence of a transac- 
tion, all the material facts of which had occurred during the life- 
time of the deceased. No new rights were brought into being by 
the action of the supreme lodge after the death of the member, 
but that action simply gave the proper written evidence to the 
beneficiary of the existence of those rights which had in fact ac- 
crued before the formal issuing of such written evidence. There 
is nothing in the point that the deceased, having designated his 
wife as the beneficiary, could not thereafter deprive her of the 
money due upon the policy. The contract was one provided 
for by and in accordance with the constitution and by-laws of the 
organization, and the original certificate was issued subject thereto, 
and it was the undoubted law that if the rules and regulations 
were complied with the beneficiary could at any time be changed 
by the direction of the member. We are of the opinion that the 
order of the general term should be reversed, and judgment or- 
dered upon the verdict at special term, with costs to the defend- 
ant in all courts. All concur, except Andrews, J., not voting. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


Us. 


GUARDIAN FIRE INS. CO.* 


Alienation’of the property without consent of the insurer indorsed, as required 
on the policy, renders the policy void in the hands of the purchaser to 
whom it had been assigned. 

A return of the policy by an officer of the company with the remark that it 
had been cancelled, upon application for an endorsement of consent to 
alienation, cannot be alleged as parol consent, on the ground that the 
policy had not actually been canceled. 


A mortgagee to whom loss was payable received the insurance moneys due on 
other policies and applied part to the reduction of the mortgage debt and 
part was given to the purchaser. Subsequently, the latter received from 
an assignee of the mortgagee an assignment both of the mortgage and 
the policy in dispute. The policy provided that the insurer should be 
subrogated to the rights of the mortgagee. 


Held, that the purchaser’s claim on the policy was not strengthened. It was 
already invalid when assigned, and, if otherwise, would be barred in the 
hands of the purchaser, since the company was subrogated and could 
claim reimbursement from him. 


G. A. Crement, for Appellant. 
N. B. Hox, for Respondent. 
Gray, J. 

The policy of insurance upon which this plaintiff seeks to recover 
against the insurance company was not a live instrument in his 
hands. Its assignment brought no rights of action to him. The 
facts would seem to establish these propositions without the need 
ofargument. The policy was issued to Briggs, as the owner of the 
property, and the loss, if any, was made payable to Angelina 
Butler, as mortgagee. Subsequently Briggs, the owner and mort- 
gagor, conveyed to another the premises, subject to the mortgage, 
and the grantee, in turn, similarly conveyed to plaintiff. At 
the time of the conveyance to plaintiff, Briggs executed to him 
an assignment of his interest in the policy, indorsed upon the 


* Decision rendered, Dec, 2, 1890. 
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duplicate of the instrument, which he had in his possession. No 
consent, however, was indorsed by the company thereon, cowering 
the change of interest, though such a consent was made, by the 
agreement of insurance, a condition of its continuance in force. It 
was undoubtedly competent for the company’s officers to con- 
tinue the obligation of the company by a parol consent, as well as 
by a written consent ; but the proof does not, in my opinion, 
amount to any evidence at all of a consent on the part of the com- 
pany to the change of interest, or to a waiver of the condition 
contained in the policy in that respect. The plaintiff thinks he 
can overcome this difficulty, however, and argues the possibility of 
an inference being deducible, from the facts, of a consent by the 
defendant to the change of interest. But all there is of that is that 
when the policy was taken by plaintiffs broker to the office and the 
demand made for an indorsement of a consent to the change of 
interest, the officer, in returning it, said that it had been cancelled. 
Upon this plaintiff took out a policy, for the same amount, in an- 
other company, and also demanded from Briggs a return of the 
allowance for premium made to him upon the transfer of the 
policy. These acts evidenced his acquiescence in the state- 
ment of the officer. But plaintiff’s counsel insists that his client 
was misled by the officer’s statement, and that the case shows an 
admission that the policy had not been canceled, and therefore the 
conduct of the officer in so returning the policy, when presented 
for the consent to the change in ownership, was, fur absence of 
words of refusal to consent, susceptible of the inference that if the 
policy had not been canceled the company’s consent would be 
given. That is not sufficient for this case. To supply the want 
of the formal consent in writing, the proof must show, or tend to 
show, some waiver of the condition, or a parol consent. For such 
to be inferred there must be some evidence of language or facts 
expressive of a waiver or of consent. There was nothing more here 
than the statement that the policy had been canceled. This was 
not language expressive or pregnant of assent to anything at all. 
The plaintiff's counsel misapprehends the effect of such a contract. 
A policy of insurance is distinctly a personal contract by which the 
insurer undertakes to indemnify the party named in the writing 
against loss, in a manner and subject to conditions therein de- 
scribed. The obligation does not pass with the insured property 
to an assignee or purchaser thereof without the consent of the in- 
surer. Such a consent alone can keep in life its agreement. This 
VoL, XX.—12. 
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is a rule which is of long standing, and needs no discussion: Lynch 
vs. Dalzell, 4 Brown, Parl. Cas., 431; Insurance vs. Tyler, 16 Wend, 
397; Marsh, Ins., 800; Savage vs. Insurance Co., 52 N. Y., 502, 508. 
When Briggs conveyed away his interest in these premises the obli- 
gation of the defendant ceased as to any indemnification of the 
owner of the premises, and could not be revived, save by some act 
of the insurer evidencing an assent to a presumption of the obliga- 
tion in favor of the new party in interest, or, what is practically the 
same thing, evidencing a new contract with him. When Briggs as- 
signed to plaintiff his interest in the policy, he had no insurable in- 
terest, as matter of fact. The subject of the insurance had passed 
from his ownership, and the relations of insurer and assured had 
become dissolved by the acts of the assured. Nor can plaintiff 
derive any right of action upon this policy through Angelina 
Butler, the holder of the mortgage. Upon the settlement of the fire 
losses, the several insurance companies that had risks upon the 
property, and whose policies she held, excepting, of course, this de- 
fendant, paid her the insurance moneys. Of these she applied a 
portion in reduction of the bond and mortgage indebtedness, and 
the balance she handed over to plaintiff. Subsequently she as- 
signed the bond and mortgage to Abbott, and at the same time as- 
signed over to him this policy. Abbott handed the instruments 
to plaintiff, who thus became possessed of the policy which 
Briggs nad previously assigned to him by indorsement upon a 
duplicate thereof. The plaintiff, however, was no better off then 
than before. Briggs had no assignable interest, the company had 
not consented to a change of interest to plaintiff, nor had it 
waived the condition of its obligation, and Angelina Butler, to 
whom the loss had been made payable, had no claim under the pol- 
icy. She had been otherwise settled with as to insurance upon the 
property. She had, as matter of fact, turned over a portion of the 
insurance moneys to this plaintiff, resting content with the security 
which the land afforded her for the payment of the balance due 
on the bond. Moreover, the doctrine of subrogation could be 
successfully invoked by the defendant in defense of this action, 
if based on the assignment from the mortgagee. By the terms 
of the policy the insurer was entitled to be legally subrogated 
to the mortgagee’s rights under the securities held collateral to the 
mortgage debt, to the extent of any payment made to the owner, 
where any liability to him, as owner of the premises, was disputed. 
Therefore, if the company was made to pay any moneys to plaintiff 
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as the assigneee of Mrs. Butler, it could claim reimbursement 
from him out of the mortgaged property, for the reason that he 
was not possessed as owner of any legal rights under the policy 
against the insurer. The existence of this right amounts to an 
equitable bar to the maintenance of an action by plaintiff upon 
any claim under Mrs. Butler’s assignment. The complaint was 
proverly dismissei, and the judgment should be affirmed, with 
costs. All concur. 


SUPREME COURT OF MINNESOTA. 


COLLINS 
vs. 


ST. PAUL F. & M. INS. CO.* 


A policy of insurance insured buildings situated on section 31. Held, That, 
even if section 31 were inserted “by mistake, the parties, intending the 
insurance to be on buildings upon section 32, no recovery can be had for 
a loss to buildings on the latter section without a reformation of the 
policy. 

Upon a policy providing that the insurer shall not be liable ‘if the interest 
of the assured in the property is not one of absolute and sole ownership,” 
no recovery can be had if such interest is only that of tenant for life. 


Joux D. O’Brien and Lusk & Bunn, for Appellant. 
R. A. & F.C. Irwin, for Respondent. 


Guiritian, C. J. 

This is an action on a policy of insurance upon a dwelling- 
house and log-barn, and sheds connected therewith, situate on 
section 31, township 114, range 25. Upon the trial the court below 
directed « verdict for the defendant, and after such verdict, upon 
plaintiff's motion, granted a new trial, and from the order granting 
it defendant appeals. On the case made at the trial it was impos- 
sible for the plaintiff to reeover, for two reasons: First. The 
house, barn, and sheds, for a loss upon which a recovery is sought, 
Were not on section 31, but plaintiff claimed at the trial, and gave 
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some evidence tending to show that it was the intention to insure, 
by the policy, similar buildings on section 32, afd that section 31 
was inserted in the policy through mistake. If this were true it 
would be good cause for reforming the policy by inserting section 
32 instead of section 31, but, until so reformed, no recovery could 
be had for loss to the buildings on section 32. Second. Even , 
if so reformed, no recovery could be had, for the policy provides 
that the company shall not be liable “if the interest of the assured 
in the property is not one of absolute and sole ownership,” and it 
appeared beyond controversy that the plaintiff had only a life- 
estate in the property. Of course she had an insurable interest, 
but that interest was not insured. The policy expressly excluded 
from its operation any interest other than the absolute and sole 
ownership. Order reversed. 


SUPREME COURT OF IOWA. 


MATT 


vs. 


IOWA MUT. AID ASSOCIATION.* 


This policy provided that action must be brought in the county where the 
company was located, and commenced within 60 days after the happen- - 
ing of death. 5 

Held, that the limitation did not begin to run until the cause of action 
matured. 

Held, that where the death occurred in another. county, action might be 
brought there under the Iowa Code § 2,584. 


Morpock & Morpny and Jonny Largin, for Appellant. 
R. E. Price and McNerr & Tisparz, for Appellee. 
Given, J. 
1. The clause in the policy out of which these questions arise is 
as follows: “Second. No action of any kind shall be maintained 
upon this certificate, or against the association, for any cause con- 
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nected therewith, except in the county of Wapello, where its prin- 
cipal office is situated ; nor unless satisfactory proofs are furnished 
the association within sixty days; nor unless such action is com- 
menced within six months after the happening of the death on ac- 
count of which the actton is brought,—any statute of limitation or 
law to the contrary notwithstanding.” Appellee contends that 
under this clause plaintiffs right to sue was barred after six 
months from the happening of the death. Appellant contends that 
her right to sue was not barred until six months after the time at 
which suit could be brought. If appellee’s position is correct, then 
this‘action was barred, and the demurrer was properly sustained ; 
otherwise not. This precise question was before this court in 
McConnell vs. Association (79 Iowa, 757), upon a certificate of in- 
surance similar, if not identical, with this, wherein it was held that 
the limitation did not commence to run until the cause of action 
matured. This opinion was carefully reconsidered on a petition 
for rehearing and adhered to. 

2. The other question discussed is fully and to our minds well 
answered in May on Insurance, § 490, and the authorities there 
cited. The author there says: “A provision in the charter defin- 
ing the court in which suit may be brought on certain conditions 
is valid, if the conditions are strictly complied with. If not, suit 
may be brought in any court having jurisdiction. A condition in | 
the contract limiting the venue or place where the action shall be 
brought is invalid. There is an obvious distinction between a 
stipulation by contract, as to the time when a right of action shall 
accrue or be lost, on the one hand, and a stipulation as to the 
forum before which and the proceedings by which an action shall 
be commenced and prosecuted on the other. The one is a condi- 
tion annexed to the acquisition and continuance of a legal right, 
and depends on contract and the acts of the parties; the other is 
a stipulation concerning the remedy, which is created and regu- 
lated by law. The time within which money shall be paid is matter 
of contract, depending on the will and acts of the parties ; but, in 
case of breach, the tribunal before which a remedy is to be sought, 
the means and processes by which it is to be conducted, affect the 
remedy, and are created and regulated by law. The remedy does 
not depend on contract, but upon law, generally the lex fori, re- 
gardless of the lex loci contractus, which regulates the construction 
and legal effect of the contract. It is, moreover, a well-settled 
maxim that parties cannot, by their consent, give jurisdiction to 
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courts, and it would seem to follow that parties cannot take away 
jurisdiction where the law has given it; and mutual and stock 
companies are equal under the disability.” In Insurance Co. vs, 
Stukey (18 Ohio, 455), referred & by appellee, the company was 
chartered by special act that fixed the place at which suits must be 
brought. That decision is based upon the charter, and not upon 
contract. Dutton vs. Insurance Co. (17 Vt., 369) is not in point. 
The question in that case was as to limitation of time, and not of | 
place. The provisions of our Code are clearly decisive of this ques- 
tion. The petition shows that the defendant is an insurance com- 
pany; that this contract of insurance was made in Clayton County; 
and that the assured died in that county. Section 2584 of the Code 
provides that insurance companies may be sued in any county in 
which the contract is made, or in which the loss occurs, thereby 
making the county where such contracts are made, or where such 
losses occur, the place where the contract is to be performed. The 
clause of this certificate limiting the place of bringing actions to 
Wapello County is contrary to the spirit, if not the letter, of our 
statutes, and not sanctioned by the law. 

Other points stated in the demurrer were not argued, and there- 
fore not noticed. Our conclusion is that the demurrer should be 
overruled. The judgment of the district court is therefore reversed. 





Boulware vs. Davis et al. 


SUPREME COURT OF ALABAMA. 


BOULWARE 
Us. 


DAVIS er atu.* 


A statute prohibiting unauthorized foreign companies from transacting any 
business of insurance does not apply to the taking of mortgages not made 
in the course of transacting insurance business. 


Cropton, J. (Extract from opinion.) 

The third ground of demurrer is that it does not appear from 
the bill that the corporation had, before ur at the time of making 
the contract, complied with the requirements of section 1180 of the 
Revised Code, corresponding with section 1209 of Code of 1886. 
The statute provides that no agent of any foreign fire, river, marine, 
or life insurance company shall, directly or indirectly, take any risk 
or transact any business of insurance in this state, without first 
procuring a certificate of authority from the auditor, and declares 
the violation of the provisions of the statute a misdemeanor. The 
prohibition is directed to, and the penalties of a violation are vis- 
ited upon, the agent. The statute prohibits taking risk or trans- 
acting business of insurance. It does not prohibit the transaction 
of business generally, not in the line of business of insurance. 
The bill does not show that the bond and mogtgage were made in 
the course of transacting any business of insurance in this state; 
it simply shows a debt owing to the corporation for which security 
was given. The observations made in reference to the first cause 
of demurrer apply also to this. The case does not fall within the 
principle settled in Farrior vs. Security Co. (88 Ala., 275), and the 
subsequent cases. 





* Decision rendered, June 19, 1890. 





UNITED STATES CIRCUIT COURT 


EASTERN DISTRICT OF LOUISIANA. 


THE GULNARE 
(TIMOTHY MORONEY, Jnéervenor).* 


‘ 


Under a policy, loss payable as interest may appear to M., M. must have an 
insurable interest in order to sue. 


M. had possession and ran the vessel on commissions, with the vessel as security 
for his advances. 


Held, That he had an insurable interest as charterer. 


When the vessel springs a leak immediately after sailing, in the absence of a 
sea peril it is presumptive evidence of unseaworthiness. 


Heavy seas are not a sea peril. 


E. B. Krurrscunirt, for Intervenor. 


Henry Dents, for Receiver. 
Bruunes, J. 


This is a suit on a marine policy of insurance upon the steam- 
ship Gulnare. The loss of the vessel is admitted, and the binding 
force of the policy, with two exceptions. It is claimed that the 
vessel insured was not seaworthy, and that Moroney had no insur- 
able interest. 

1. Had Moroney an insurable interest? The policy is “on 
account of whom it may concern. Loss, if any, payable to him as 
his interest may appear.” Therefore he must have had an insur- 
able interest to enable him to maintain this action. The vessel 
belonged, so far as the registered title showed, to Boyd Bros.; but 
the real owners came, and were represented by a Mr. Kerwan, of 
New York. In 1883 the plaintiff in this suit went into possession 
of her under a contract in writing with the owners, which was lost 
with the vessel. That contract provided that the plaintiff should 
keep possession of and run the vessel for a commission, and for his 
advances he should look for security to the vessel. The plaintiff 
had no proprietary interest. He had no admiralty lien, since his 


* Decision rendered June 6, 190. 
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allowances were made under a contract with and for the owners. 
But he had a written contract, under which he was, for a commis- 
sion, to possess and man and run the vessel, and was to hold her 
as security for his disbursements. I think his interest, with refer- 
ence to capability to be insured, was that of a charterer under a 
charter party. Has the charterer an insurable interest in the 
vessel? Prof. Parsons answers this question in the affirmative: 
1 Pars. Mar. Ins., 165, and note. See, also, Bell vs. Insurance Co. 
(5 Rob. (La.), 423, 444), where the court say: “If the property is 
held as security, it gives an insurable interest.” See also, cases 
cited by Prof. Parsons in the note. 

2. Was the vessel seaworthy? Applying the settled principles 
of law to the evidence, she was not. She started from New Orleans, 
made the voyage to Frenchman’s Harbor, took on a load of fruit, 
started on a return voyage, and almost immediately sprung a leak, 
and was lost. The presumption is in favor of seaworthiness; “but 
if the vessel spring a leak after sailing, without having met with 
any peril, this raises the presumption that she was unseaworthy 
when she sailed. This presumption may be rebutted by proof of 
actual seaworthiness at the time of sailing. When a vessel is 
shown to have met with a sea peril, if the insurer claims that the 
danger was owing to her being unseaworthy, and not to a sea 
peril, the burden is on him to show this.” 1 Pars. Mar. Law, 267- 
271. I think, since there was no opportunity to make any repairs 
at Frenchman’s Harbor, the voyage out and back, to and from 
Frenchman’s Harbor, must be regarded as a continuous voyage 
without having been in port, which is the view the petitioner’s 
counsel thinks should be taken. Thus the burden was upon the 
insurer or insured, as to seaworthiness, according to whether or 
not the Gulnare encountered a sea peril on her voyage out. The 
protest states that she “encountered heavy seas, and rolled heavily.” 
This is not a peril which is insured against, but is only an ordinary 
peril which any strong vessel encounters everywhere. Therefore 
the presumption of unseaworthiness is raised, which is not over- 
come by any evidence. The exceptions to the master’s report are 
overruled, the report is confirmed, and there will be judgment 
rejecting the claim of petitioner. 





hep» t f Decisions. 


SUPREME COURT OF NORTH CAROLINA. 


C. M. HERNDON er at. 
vs. 
IMPERIAL INS. CO.* 


Where an award of appraisers had been obtained, which was strictly within 
the terms of the policy, a ruling that such award was not admissible as 
evidence for any purpose was error, calling for reversal of judgment. 


This was an action on an insurance policy. The defendant set 
up, among other things, that the amount of the loss had been set- 
tled by arbitration, and was no longer an open question. The 
policy of insurance contained the following stipulation :— 


PROCEEDINGS IN CASE OF LOss.—It being understood and agreed that all 
proceedings after a loss shall be in accordance with the terms and stipula- 
tions printed on the back of this policy, which are hereby declared to be a 
part of this contract, and are to be resorted to in order to determine the rights 
and obligations of the parties hereto. 

ENDORSEMENT ON PoLicy.—The sound value, and the loss or damage to 
property partially or totally destroyed (unless the amount of said loss or 
damage is agreed upon between the assured and this company), shall at the 
written request of either party, be determined by an appraisal of each article 
of personal property, or by an estimate, in detail, of a building, by competent 
and impartial persons, one to be selected by this company and one by the 
assured; and when either party demands it, the two so chosen shall select a 
third person to act with them in case of disagreement; and said persons so 
selected shall form a board of appraisers; and the award, under oath, of any 
two, in writing, shall be binding and conclusive as to such sound value, loss 
or damage; but no appraisal, nor agreement for appraisal, shall be construed, 
under any circumstances, as an admission of the validity of said policy, or of 
this company’s liability thereon, or a waiver of any condition of said policy. 

The award of the appraisers in writing under oath shall form a part of the 
preliminary proofs hereby required; and until sixty days after such proofs 
and certificates are received by this company, books and vouchers procured, 
and examinations permitted, the loss shall not be payable. 

The defendant offered in evidence the submission to appraisers, 
the oath of appraisers and their award, allin writing. The plaintiff 
objected. The objection was sustained and the evidence excluded. 


* Decision rendered, December 1890. 
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His honor held that the agreement to submit to appraisers, and 
the award of the appraisers, were not competent evidence for any 
purpose. The defendant excepted. 

The award was strictly within the terms of the submission, and 
was definite and full. 


Joun W. Hinspatz, Raleigh, N. C., Attorney for Insurance Company. 


SHEPHERD, J. 

His honor below held that the agreement to submit to appraisers 
and the award of the appraisers were not competent for any pur- 
"pose, or in any way, either to support the plea of arbitrament and 
award, or as a binding agreement upon the parties thereto. 

The contrary was decided at the last term of the court, Manu- 
facturing Company vs. Assurance Company, 106 N. C., 28. In 
addition to the many authorities cited in that case, we will now add 
a recent case of Hamilton vs. Insurance Company, 136 U.S., 242. 

In justice to the learned judge who tried this case, we will re- 
mark that the questions passed upon by him had not then been 
decided by this court. New trial. 


COURT OF APPEALS OF KENTUCKY. 


COTTINGHAM 
vs. 


FIREMAN’S FUND INS. CO.* 


A contract of sale which passes the equitable title and beneficial interest is 
a violation of the policy provision, making it void if the property be 
sold or transferred, or any change take place in title or possession. 


J. L. Dorsey, for Appellant. 
Yeaman & Lockert, for Appellee. 
Bennett, J. 
The appellee’s defense to the appellant’s action against it to 
recover the value of the house insured by the appellee, and 


* Decision rendered, Sept. 30, 1890. 
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which was destroyed by fire, was that the appellant, before the 
house was destroyed by fire, had sold the same, and transferred 
the possession. The jury having found for the appellee, the ap- 
pellant has appealed to this court. The contract of sale relied 
on by the appellee is as follows:— 

This contract witnesseth that we, C. H. and H. A. King, have this day 
swapped or exchanged property with Albert Cottingham as follows: We, C. 
L. and H. A. King, give Cottingham the G. H. Cottingham house and lot for 
the Albert Cottingham house and lot, formerly owned by James A. Watson, 
and the lot west of the house. * * * Deeds to be made soon. Feby. 24th, 
1887. C. L. & H. A. Kine. A. G. Corrinenam. 


The policy provides that “ ifthe property be sold or transferred, 
or any change take place in the title or possession, without written 
permission in this policy,” it shall be void, etc. The ground upon 
which a sale of the property insured vacates the insurance is due 
to the operation of the sale in divesting the owner of the title to 
the property insured. The rule seems to be general that, if the 
insured in making the transfer of title retains an interest in the 
thing insured, the policy is not vacated by the sale. Pursuant to 
this rule it has been held in a number of cases, and by elementary 
writers, that the sale, in order to vacate the policy, must be of the 
legal title ; that the sale of a mere equity, the vendor holding the 
legal title, will not suffice to vacate the insurance. It is believed 
that the rationale of this rule is that the vendor in such case, as 
the owner of the legal title, he having parted with the equity, re- 
tains the risk of the property, that is, the risk of the property re- 
mains with the legal title, and the loss or destruction of the prop- 
erty falls upon the owner of the legal title; and in that view it 
is believed that, if the owner has sold the equitable, but not the 
legal, title, he has not parted with his insurable interest in the 
property. But in this state the purchaser of real estate by title- 
bond takes the risk of the property. He is the beneficial owner of 
it, and its loss or destruction falls upon him, and not the vendor: 
See Marks vs. Tichenor, 4 S. W. Rep., 225 ; Calhoon vs. Belden, 3 
Bush, 674. It is the vendor’s ‘parting with the beneficial interest 
in the property that vacates his contract of insurance, and, where 
a sale of the legal title is to deprive the owner of such interest, a 
sale of the equitable title only will not be sufficient for that pur- 
pose. But where, as in this state, the beneficial interest is passed 
to the vendee of the equitable title, the contract of insurance is 
vacated by such sale. The vendee in such case assumes all risk 
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of loss or destruction of the property. Such risk is no longer with 
the vendor. Hence, the insurer’s contract of indemnity against the 
destruction or damage of the insured property is at an end. Ac- 
cording to these views, the first instruction given for the appellant 
was more favorable to him than he was entitled to. But, apart 
from all this, it is evident that the jury found that the appellant 
had surrendered the possession of the property in violation of his 
agreement. The second instruction on that subject required the 
jury to believe that the appellant had, before the fire, surrendered 
the possession of the property to the Kings. Of this instruction, 
limiting the surrender to the Kings, the appellant has no right to 
complain. The third instruction tells what acts would amount to 
a surrender of the possession of the property to the Kings, to wit, 
that of abandoning the possession of the insured house, and taking 
possession of the house exchanged by the Kings, with their knowl- 
edge and consent. This instruction still confines the surrender of 
the possession to the Kings; whereas, a surrender to any one else 
would have been sufficient. In this respect the second and third 
instructions are more favorable to the appellant than he was en- 
titled to. The proof is clear that the appellant took possession of 
this house under the authority of the contract with the Kings, and 
took said possession with the purpose of making it his permanent 
home. The jury had the right to infer all the rest. The judgment 
is affirmed. 








LOWER COURT DEUILSIONs. 


LIABILITY FOR DAMAGE TO BOILER RESULTING FROM 
FIRE IN FURNACE. 


Superior Court of Baltimore City. 


AMERICAN TOWING COMPANY oF BALTIMORE CITY 
ves. 


GERMAN FIRE INS. CO. anp ROCHESTER GERMAN FIRE INS. CO. 


Statement of Facts. 


A tug valued at $25,000, and insured for $4,000 in the two com- 
panys, was damaged by fire while at Georgetown, D.C. From some 
unknown cause the water escaped from the boiler during the night, 
and, although the fire in the furnace was banked, and no steam 
made, the tug took fire. The woodwork and outside of the boiler 
were damaged to the extent of $1,200, the inside of the boiler 
about $2,000. The contention of the plaintiff is shown in the fol- 
lowing extracts from the argument on appeal. 

1. The agreement between the parties to this suit, as set forth 
in the policy is as follows: In consideration of $25 the appellee 
caused the appellant— 

To be assured to the amount of $2,500 on the steam tug ‘‘ Sampson,’’ her 


hull, apparel, machinery, boiler, engine, fixtures and all appurtenances of 
every description * * against all loss or damage to the same by fire origin- 


NOTE.—The following facts in this case, which has been appealed, and is now on the docket 
of the Maryland Court of Appeals, are published by request.—Ec. Ins. L. J. 
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ating in any cause, except invasion, foreign enemies, civil commotions, riots, 
or any military or usurped power whatever. 

“Unless there be in the policy specific limitations, the risk ex- 
tends to all losses by fire, however they mfay be occasioned :” 
May on Ins., Sec. 402. 

This language is much broader than that commonly used. 


2. Tais boiler was specifically mentioned in the policy. By the 
terms of the said policy this boiler was insured against all loss by 
fire originating in any manner. It is a fact of common knowl- 
edge, that one of the most usual and frequent injuries to boilers 
by fire, results because the water escapes from the boiler whilst 
there is fire in the furnace. It is but natural to assume when 
the policy was issued and the boiler specifically mentioned therein, 
both parties (the appellee and the appellant) had in view the com- 
mon and ordinary dangers that were incident to the subject of 
insurance ; and if they did not intend to cover this particular 
risk, they would have said so in express terms. The fire in the fur- 
nace often causes a boiler to explode. This damage by fire is one 
of the common risks incident to boilers and was specially ex- 
cepted by the terms of this policy. 


3. Where fire is employed as an agent, so long as it is confined 
to the place where it is intended to be put, the damage done by 
the heat, smoke, etc., from that fire is not eovered by an ordi- 
nary fire policy. This is the full extent of the doctrine: Wood 
on Ins., § 103; May on Ins., § 402; Austin vs. Drew, 4 Camp., 361; 
Scripture vs. Ins. Co., 10 Cush., 359. 

Of course it was true, as stated by the appellee’s witnesses, 
that the damage to the inside of the boiler was caused by the fire 
in the furnace. So was the damage to the woodwork caused by the 
fire in the furnace. The fire in the furnace was the origin, or re- 
mote cause, of the whole loss, but the approximate cause was the 
fire after it had gotten out of the furnace — not the heat from the 
furnace fire, but the fire itself. 

The agency in which fire was used was the furnace, not the 
boiler. 

The appellee’s witness, McCahan, says: “The damage to the in- 
side of the boiler was the result of the direct contact of the injured 
parts with the fire in the furnace.” In other words, the fire in 
the furnace got out of the furnace and directly burnt the boiler. 
It became cherry red. (Record, page 10.) It was not a question 
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of heat from that fire, but was the result of a fire itself, outside of 
the furnace. So intense was this fire, that the iron scaled. 


Instructions of the Court below. 


Bengamin E. P. Crampron and Brverty W. Mister, for Appellant. 
Ws. Pringney Wavte, Attorney-General of Maryland, for Appellee. 


Puetps, J. 

“ Tf the jury find from the evidence in this case that the damage 
to the interior of the boiler, as testified to in this case, was oc- 
casioned by the overheating of the boiler from the furnace fires 
owing to the absence of water in the boiler, and was not the result 
of any fire outside of said furnace, then such damage was not the 
result of such fire as was contemplated by the parties to this cause 
under the policy of insurance as one of the perils insured against, 
and the plaintiff is not entitled to recover for such damage.” 

The jury found a verdict of $1,200 against the insurance com- 
panies for damage done outside of the boiler by the fire outside. 





